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KANSAS BAR ASSOCIATION DELEGATE TO 
AMERICAN BAR REPORTS ON SIXTY- 
SEVENTH ANNUAL MEETING 


By ROBERT M. CLARK 
of the Topeka, Kansas, Bar 


As usual, Kansas was well represented at the annual meeting of the Ameri- 
can Bar Association in Chicago last September. I recount the following mem- 
bers of the Kansas Bar Association, and if I have overlooked anyone it must be 
charged up to poor memory: Otis Allen, Editor Franklin Corrick, State Delegate 
Douglas Hudson, Secretary-treasurer Beryl Johnson, Richard Kirkpatrick, B. I. 
Litowich, Helen Lucille Loomis, Margaret McGurnaghan, Past President I. M. 
Platt, Past President Bernard L. Sheridan, Past President W. E. Stanley, Presi- 
dent Everett Steerman, Robert L. Webb, and Carl I. Winsor. It can be readily 
seen that with Stanley, Hudson and Clark paying strict attention to the business 
of the meeting that the Kansas Bar Association was adequately and properly 
represented. These three will vouch for the fact that the other Kansans in 
attendance did attend a goodly number of the general and section meetings. 

The responsibilities of leadership for the American Bar Association pass 
to the experienced hands of Hon. David A. Simmons of Texas, long a tireless 
worker in many projects of the organized bar. In his address to the Association, 
Mr. Simmons set forth the objects of the American Bar Association which he 
intended to emphasize during the coming year and placed first above all the 
Association’s war work, second the work of rehabilitation of the returning vet- 
erans, and especially those lawyers returning from the service. It can be readily 
seen that this is a tremendous task in itself since a report from General Cramer 
brought out the fact that over 40,000 American lawyers — let that sink in a 
moment — over 40,000 lawyers — one out of every five or less is in service. 


It is the intention of President Simmons to carry forward the important 
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work started by previous administrations which has resulted in the introduction 
of the Bar Association’s administrative law bill in Congress. 

Something which interests the Kansas Association especially is the position 
of President Simmons with respect to cooperation with State Bar organizations. 
We are assured that the Kansas Association can look to the American Bar Asso- 
ciation for cooperation and leadership. 

Probably the most outstanding action taken at the meeting was the Asso- 
ciation’s advocacy and support of an international court organization to enforce 
peace and establish the ascendancy of law. The resolutions adopted by the 
House of Delegates after earnest debate advocates specific steps to implement a 
security organization as well as its use of force to maintain peace and law. The 
Association thus favored the establishment of an international judiciary headed 
by the permanent court of international justice, which is the representative 
assembly of the nations. The Association was careful, however, to declare its 
Opposition to the creation of any one super-government or super-state, and was 
explicit in its advocacy of adequate powers for the international organization. 

Those who have attended American Bar Association meetings realize how 
difficult it is for an individual to attend all of the interesting meetings that are 
carried on simultaneously by the various committees and sections of the Asso- 
ciation. Because of the time element involved these meetings are held concur- 
rently and one must choose which to attend. It would unduly lengthen this 
report to go into detail as to the activities of the various groups but I think, in 
closing, it is worthwhile to point out the work being done by the Section on Bar 
Activities. On a divided vote, the Board of Governors approved the Section’s 
recommendation that private funds be accepted to present nationwide radio 
programs covering important public questions. The speakers to present both 
sides of such questions would be in the complete control of the Association. | 
think programs of this character, properly controlled by the Association’s ofh- 
cers, will be of inestimable value to the Association from a public relations 
standpoint. 

I am hopeful that in the ensuing years, when restrictions upon transporta- 
tion are lifted, that the Kansas Bar will exert every effort to have a greater 
number of Kansas lawyers attend the meetings of the American Bar Association. 
They are worthwhile from an educational standpoint as well as from an enter- 
tainment standpoint, and since the American Bar's attitude toward the State 
Association is one of cooperation, many helpful suggestions for State Associa- 
tion work can be obtained. 
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A PATTERN FOR PROMOTION OF 
UNIFORM LAW IN THE WESTERN HEMISPHERE 


By W. E. STANLEY 
of the Wichita, Kansas, Bar 


Eprror’s Nore — This is an address which was delivered by Mr. Stanley before the Annual 
Meeting of the Inter-American Bar Association in Mexico City, Mexico, in August, 1944. : 

As we meet here today the cataclysm of war is sweeping the world in which 
we live. The flames of battle have burned away many old barriers of isola- 
tionism. The fires which war has kindled have lighted up a picture of the 
human family inter-dependent upon each other for its common well-being. The 
world has been brought face to face with the realities of an increasingly com- 
plex civilization. 

Our minds in this gathering are directed toward the future of our hemi- 
spheric family. The problem of living together in harmony and helpfulness is 
demanding its answer. As lawyers here we must consider our obligations in 
contributing to the search for a solution. 

This body has a common profession, the law. We have a common objec- 
tive, order. We have a common aspiration, justice. We are, I believe, traveling 
along a common highway. Between fellow travelers comes understanding. 
Through understanding can be found the answer to order and justice in a dis- 
cordant world. 

But through the test of a world war we are learning a vital lesson in human 
relations. We are learning something of the controlling force of association, 
acquaintance, and cooperation. 

The sacrifices of war are making selfish viewpoints of less importance. We 
are, I believe, beginning to approach common problems with a more unselfish 
attitude. We know that it is civilization itself which we are fighting for. We 
feel that it is worth fighting for. We realize that it is the common heritage of 
us all, and that no boundaries limit it. The conclusion is inescapable that if 
civilization is worth fighting to preserve, it is worth thinking and working for, 
collectively, to maintain. 

In human relations the art, the literature, the music, and the science of the 
ages, speak a language understood by all mankind. They constantly contribute to 
the enrichment of the lives of us all. These affect and influence us through our 
minds and hearts. Boundaries cannot limit their force in our world civilization. 

However, when we come to consider those factors which direct human 
action in our relations with each other, we find nationalistic boundaries bringing 
about wide diversity in laws, definite limitations on their application, and this 
in turn gives rise to conflicts and misunderstandings in the relations carried 
beyond these same boundaries. 

These relations must be controlled by rules of action which have acceptance 
in the field of their application and are understood. Under the guidance of the 
great minds of our profession we have made slow but steady progress in the 
development of liberty under law. Much has been accomplished in the evolu- 
tion of order through justice. However, we as lawyers know well that laws 
which define orderly action are scraps of paper without the existence of a para- 
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mount authority with the power to compel the unsocial to be guided by the 
mandates of the law in their actions with others. We likewise recognize that 
order and justice which laws seek to promote are a mockery without an inde. 
pendent and fearless judiciary to adjudicate disputes arising from the law’s 
application. 

Thus, all thinking men recognize that national entities which constitute 
that paramount authority under which our courts are created and function, and 
through which our laws are promulgated and enforced, are essential and neces- 
sary to a progressing civilization. 

No one conversant with present realities would seek to submerge this nec- 
essary nationalism in a world state. Regional self-government is the very instru- 
ment which permits sound solutions to the social, economic, and political prob- 
lems, which different peoples under differing conditions are called upon to meet. 
Likewise we must recognize that experiments in human relations are thus con- 
fined in each nationalistic laboratory. The explosions resulting from ill-advised 
experiments or from mistakes are circumscribed in their destructive effects to a 
limited segment of the human family, and yet successful solutions of complex 
problems afford examples for other groups to emulate. 

But beyond the sphere of necessary nationalistic controls, there lies the 
great field in the relation of the family of nations and mankind in general, 
where rules of action that guide conduct is tenuous and ineffective. In this field 
means for the enactment of laws are lacking, and authority to compel obedience 
to such rules if they were promulgated, is non-existent. Likewise, in the rela- 
tions between individuals of one country and those of others, we are confronted 
with a diversity of conflicting rules. Such a condition promotes neither freedom 
of intercourse nor understanding, but rather creates snags which obstruct the 
channel of our relations one with another. 

It is not my purpose here to discuss what action may be proper, or what 
structure may be devised, to promote harmonious and peaceful relations between 
the nations. That must be of necessity left to those departments of our respec- 
tive governments having the authority and responsibility to solve that problem 
and to give vitality to their decisions. Undoubtedly many of the outstanding 
members of our profession, some of whom are a part of this gathering, will 
play a large and constructive part in the assistance and counsel which they will 
render in the solution of that outstanding problem. 

It is my purpose today to discuss what effective means are possible to give 
impetus to an increasing demand that something constructive be done to bring 
uniformity into the field of private law, which will promote a freer intercourse 
and understanding among the citizens of our respective republics. It is my pur- 
pose to consider how we as lawyers may help to devise machinery to remove 
some of the obstacles and stumbling blocks, which in the relations of our citizens 
one with another create misunderstandings and disputes. That, gentlemen, is 
one of our primary responsibilities as lawyers. We owe it to this Association, 
since this need was one of the effective causes which compelled its organization. 

Uniformity of legislation is not a new subject. It has been recognized as 
desirable by some of the great minds of our profession for many years. If we 
seek to promote a friendly acquaintance, it must not be shackled by such com- 
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plete diversity in our requirements of doing business and carrying on friendly 
intercourse as to amount to an irritant and a discouragement. If trade is to be 
developed to the mutual advantage of the citizenship of our respective countries, 
deterrents and inconveniences created by diversity of laws in the same field must 
be smoothed out and removed by making insofar as possible those laws uniform. 

We know that law, whether it is evolved through codes, legislation, or 
developed from the body of court decisions, has as its ultimate goal the promo-. 
tion of a common and understandable standard of action to promote order and 
to secure justice. When, therefore, the individual moves into a widening field 
of human intercourse beyond national boundaries he comes into collision with 
different rules which control his actions. These rules are foreign and different 
from those to which he has accustomed his affairs. The inevitable result is that 
there is a tendency for most individuals to withdraw behind the barriers of a 
legal protection which they understand, distrust is created in their minds, and 
there is aroused an antagonism to those things foreign and different to their 
understanding of orderly processes. Such an experience is found to result in a 
loss of faith and confidence in the rightness of judicial values which control 
their actions in his localized activities. 

Today we look toward a world order of independent, cooperative and 
helpful nations. In this, we as lawyers must find the means to develop a more 
uniform body of law, which in our relations one with the other beyond nation- 
alistic borders will bind us closer together in understanding, and will bring 
about a greater confidence in justice through broader application. 

A study of comparative law is a necessary preliminary to any degree of 
uniformity which we seek to obtain. Such studies have been going on for many 
years. Through these we have come to realize that the stream to be bridged is 
neither as wide nor as deep as those whose relations compel its crossing may 
assume. Such studies, however, while leading to a clear understanding of what 
could be done, or what should be done, in securing greater uniformity are not 
sufficient to set up the organization necessary to produce the accomplishment of 
that objective. 

There have been many cooperative efforts in the past which have contrib- 
uted toward the objective of greater uniformity, but there seems to have been 
lacking behind them the motive power sufficient to drive them forward to the 
desired goal. I shall not here review what has already been done along these 
lines, with which most of you are familiar. 

They prove unmistakably that the necessity for greater uniformity has been 
recognized. What these efforts have failed to do is to set up the actual machin- 
ety which will move us forward to an actual realization of those objectives. In 
determining what steps to take we are not without a pattern to guide us. Expe- 
tience in a more limited sphere, but with the same practical problems to be faced 
in securing uniformity may serve as a pattern to study as we shape our action to 
accomplish a recognized purpose. 

The United States is a federal republic of 48 sovereign states. Each state 
has its own legislative body and its own supreme court. It exercises complete 
authority over its affairs, except in those fields where power to act is vested in 
the federal government. Forty-seven of these are based upon the Common Law. 





130 The JOURNAL 


One, Louisiana, is based upon the Civil Law. But regardless of a common back- 
ground of law, the legislature and the courts of one state may enact laws or 
interpret the law as it affects the affairs of its citizens, entirely different than in 
the other states. Here is a condition which presents a comparable problem with 
respect to diversity in the law among the states of the Union, as exists among 
our nations in this Western Hemisphere. The same diversity of private law is 
bound to exist, and the same demand for uniformity in those fields which com- 
pelled intercourse between the citizens of the several states was bound to arise. 

It was early believed that if any uniformity was to be obtained there must 
be constituted a body with equal representation from each state that could be 
charged with a responsibility for preparing uniform laws which could be recom- 
mended for enactment by the legislative bodies in each of the states. In 1889 a 
resolution was adopted by the American Bar Association at its meeting in Chi- 
cago which gave the first impetus to the organization of the National Conference 
of Commissioners on Uniform State Laws. On April 28, 1890, an act was passed 
by the New York legislature which authorized the governor of New York to 
appoint three commissioners, ‘‘to ascertain the best means to effect an assimila- 
tion and uniformity in the laws of the states, and especially to consider whether 
it would be wise and practical for the state of New York to invite other states 
of the Union to a convention to draft uniform laws to be submitted for the 
approval and adoption of the several states.” In August of 1890 the American 
Bar Association adopted a resolution recommending the passage by each state 
of an act similar to the New York act, and in 1892 there was held the first meet- 
ing of this conference. 

It will be observed in passing that while the American Bar Association first 
recognized the need for uniformity, and took the initial steps, still it was the 
action of the legislative body of a sovereign state providing for the appointment 
of commissioners for this purpose which brought it into being. It should be 
noted that the first New York act made the commissioners the agents of the 
legislature itself and charged them with the responsibility of recommending to 
it the necessary acts deemed desirable to promote uniformity. 

-As a result of those initial steps each state is now represented in the Con- 
ference by not less than three commissioners, appointed by the governor of each 
state. The Conference meets for a week each year for consideration of such 
proposed uniform legislation as is brought before the Conference through its 
committees and sections, to whom has been referred the preparation of tentative 
drafts of uniform acts relating to particular subjects. Such tentative drafts when 
so prepared are submitted to the Conference for consideration. There these 
tentative drafts are discussed, criticized, amendments made and returned to the 
particular committee or section for re-working in line with suggestions and dis- 
cussions of the Conference. Sometimes several years elapse before an act is 
finally approved in the form in which it is recommended to the several states 
for enactment as a uniform law. 

Time does not permit me either to outline the methods used in drafting 
acts, to give you a proper conception of the hours and weeks of consideration 
given each act, or to present a picture of the conflicting views which are recon- 
ciled before the final stamp of approval of the Conference is given. 
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The main question of interest to us here is whether the activities of the 
Conference have been productive of tangible results. At the present time the 
legislative enactments of uniform acts now totals 1,155, or an average of some- 
thing over 24 uniform acts per state. Complete uniformity has been achieved 
only with respect to the Uniform Negotiable Instruments Law, but 15 of the 
uniform acts have become the law in half or more of our states. Twelve states 
have adopted more than 30 of our acts, and one state has enacted 46. 

This is rather modest progress in a period of over 50 years, but movements 
of this sort are slow in their development. It must be remembered too that the 
work which has been carried on has been on an entirely voluntary basis. No 
Commissioner is paid a salary by the state which he represents. His time is a 
voluntary contribution, and yet outstanding members of the legal profession in 
America have actively participated in the work of this Conference. 

However, a movement of this builds up momentum as the worthwhileness 
of its products becomes more generally recognized. When I inform you that of 
the 1,155 enactments of uniform laws by our legislatures twenty percent have 
become law in the last four years, it is evidence that influence of the Conference 
is gaining strength and that the product of its activities is having a wider accept- 
ance and recognition. 

The Conference has had its handicaps. A body of men interested in the 
uniformity of the law, and possessing the capacity for reconciling differences 
and drafting effective uniform acts, may not have the peculiar ability to promote 
the passage of these same laws by the various legislative bodies. Likewise, the 
time which a Commissioner can contribute on a voluntary basis may be wholly 
consumed by the activities incident to the preparation of uniform acts, so that 
additional time required for lobbying in the legislature for the passage of an 
act imposes a demand which the Commissioner may be unable to meet. Until 
recently the Conference has apparently been more interested in the most skillful 
and painstaking preparation of the Uniform Acts which are recommended than 
it has been in extending its organization to provide a means to bring about their 
recognition and adoption by legislatures. The enactment of uniform laws, once 
they have been drafted, is also made difficult by characteristics which are com- 
mon to most legislative bodies. Such bodies are jealous of their authority. They 
feel that having the responsibility for the enactment of necessary laws they are 
capable of determining what laws are essential. Legislative bodies have a tend- 
ency to resist outside proposals unless such recommendations come from sources 
specially delegated by the body itself to make them. This is enhanced many fold 
when a proposed uniform act is presented in which any change which the legis- 
lative body might make would defeat the very purpose of uniformity. 

At the present time the members of the Conference are appointed for the 
most part by the governor of each state, but in only 31 of the states have the 
legislatures provided by law for such appointments and the payment of the 
Commissioners’ expenses or defined their fesponsibilities in recommending to 
the legislatures uniform acts for passage. In 17 states no such laws exist. This 
has produced most interesting results. In those states where legislative enact- 
ment has provided for the appointment of Commissioners and directed them to 
prepare and recommend for passage uniform acts, the average adoptions in such 
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states has been 28. In those states having no legislative enactment, which make 
the Commissioners agents of the legislature to recommend uniform acts, the 
average is only 15. To meet this situation a model act is being prepared for 
suggested enactment by the legislatures of these 17 states providing for the 
appointment of Commissioners, and charging such Commissioners with the 
responsibility of recommending to the legislature such acts as may be desirable 
in interest of uniformity. 

Another factor which has always been a handicap to a more effective work by 
the Conference in the United States has been the restricted finances with which 
it is compelled to work. In a few instances contributions are made by appro- 
priations from the states through their legislative bodies, but the larger portion 
of our resources are obtained by annual contributions from the Bar Associations 
of our respective states and from an annual appropriation of several thousand 
dollars made by the American Bar Association to carry on this work. Therefore, 
in looking to the creation of some organized body to carry forward the work 
of uniformity among the nations of the Western Hemisphere the problem of 
finances becomes one of paramount concern. I have no hesitancy in saying that 
the lawyers of this hemisphere will voluntarily contribute the time and energy 
to carrying forward this work, but funds must be provided to implement this 
activity. 

Some of you may feel that the pattern of our National Conference of Com- 
missioners on Uniform State Laws hardly affords a working basis for the devel- 
opment of uniformity in laws among the nations of the Western Hemisphere on 
account of the difficulties in reconciling the differences between the Civil and 
the Common Law. To this I point out the fact that in Louisiana, our Civil Law 
state, the legislature has enacted into law 32 of the Uniform Acts recommended 
by the Conference. The differences between the Civil Law and the Common 
Law have apparently presented no obstacle in that state to the adoption of uni- 
form acts. 

While I have referred somewhat in detail to our experience in the United 
States, permit me briefly to refer to another example, that of our neighbor on 
the North, the Dominion of Canada. The benefits resulting from the work of 
the state Commissioners in the United States suggested the advisability of similar 
action being taken in Canada. Upon recommendation of the Council of the 
Canadian Bar Association several provinces passed statutes providing for the 
appointment of Commissioners to attend a conference of Commissioners from 
the different provinces for the purpose of promoting uniformity of legislation 
in the provinces. At a meeting in Montreal in 1918 there was formed the Con- 
ference of Commissioners on Uniformity of Legislation in Canada. In the 25 
years of its existence that conference has adopted 27 model statutes. To date 
two of the provinces have adopted 17 model acts in whole, or in part, and with 
the exception of Quebec each province has passed 10 or more. Here we see 
another instance where through the machinery of a Conference provided for by 
legislative enactment the cause of uniformity has made substantial strides. 

What, then, of uniformity of legislation among our nations of the Westem 
Hemisphere in those fields which affect the relations of our citizens with each 
other? The need or desirability is not questioned by thinking lawyers. One of 
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the very purposes of this association as set forth in its constitution is “to pro- 
mote the uniformity of commercial legislation.” 

If as between the states of the United States, and the provinces of Canada, 
a practical and efficacious means has been found to promote uniformity of legis- 
lation, is there any reason why as between the freedom loving nations of this 
hemisphere the same salutary purpose may not be advanced by directing our 
efforts along the same channels? If through our national legislative bodies has . 
come diversity in laws through independent action, is this a deterrent to our 
objective? Should we not welcome the existence of legislative assemblies as the 
means for achieving uniformity through cooperative effort? If the national 
legislative bodies can create diversity, can they not also substitute therefore 
uniformity? If we as an association desire to translate desires into realization 
and words into action, is it not time to determine along what channels we will 
move to accomplish our objective ? 


Certain facts emerge from the experiences which I have related that may 
serve to guide us. 


1. Uniformity of laws in those fields where they are deemed desirable, if 
obtained, can come from enactments of our national legislative bodies. 


2. The selection of those fields where uniformity is needed, the reconcilia- 
tion of differences incident to existing laws or customs, and the drafting of 
acts which can be recommended as desirable, must be committed to a group 
of specially designated men representing each country and whose efforts 
should be directed solely to this objective. 


3. This Association, as constituted, is not able to devote the specialized 
attention necessary to the study and draft of proposed uniform acts, and 
should recommend the creation of a Conference of Commissioners on 
Uniformity of Legislation in the Western Hemisphere. 


4. To create such a conference the legislative bodies of each nation of the 
Western Hemisphere should by law provide for the appointment by the 
chief executive of four outstanding jurists as Commissioners, to be mem- 
bers of such a conference, who should be charged with the responsibility 
of studying, drafting, reporting its work and making recommendations of 
acts deemed desirable in the interest of uniformity which should be enacted 
into law. 


5. Provision should be made by law for the payment of the expenses of 
such Commissioners, adequate additional appropriation of funds to carry 
on the work of such conference and to provide for the cost of reports 
annually to each national legislative assembly. 


If these facts are sound, why not direct our action in conformity with them ? 
What the American Bar Association promoted in the United States, what the 
Canadian Bar Association recommended in Canada is not beyond the capabili- 
ties of the Association to achieve in the Western Hemisphere. 

Gentlemen, we are living in a time of golden opportunity. The radio, 
screen and the airplane have truly made us a great community, with common 
hopes and common interests. 
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BAR IN TRIBUTE TO CHIEF JUSTICE DAWSON 
DECEMBER 9, 1944 AT TOPEKA, KANSAS 


The State Bar Association in collaboration with the Topeka Bar Association 
is sponsoring a program in honor of Chief Justice John S. Dawson upon the eve 
of his retirement. Many well-deserved tributes to Chief Justice Dawson have 
already been expressed. 

On another page of this issue is printed a brief description of the tribute to 
Justice Dawson by the Kansas State Historical Society at its annual convention 
in Topeka on October 17, 1944. 

At the last Annual Meeting of the State Bar Association, the Wichita Bar 
dedicated its “Stag Show” to Chief Justice Dawson in tributes evidenced by 
speech and song. 


COMMITTEE IN CHARGE OF PROGRAM 


The President of the State Bar Association, Hon. Everett E. Steerman, 
Emporia, has appointed the following committee which will be in charge of 
the December 9th Program: 

Robert Stone, Topeka, Chairman 

E. C. Flood, Hays, Vice-chairman 

Randal C. Harvey, President of the Topeka Bar 

Wade W. Wightman, President of the Wichita Bar 

S. M. Terbovich, President of the Wyandotte County Bar 
Max Wyman, Hutchinson 

Peter F. Caldwell, Secretary-treasurer of the Topeka Bar 


TENTATIVE PROGRAM 


Below is listed a tentative outline of the plans now being formulated for 
the December 9th Program. The names of the speakers will be announced at 
a later date by those in charge of the program. It is possible that there will also 
be meetings of the Kansas Judicial Council and the Executive Council of the 
Kansas State Bar Association in Topeka on December 9, 1944. 


10:00 A.M.—CEREMONY IN SUPREME COURT ROOM 
Tributes by — 
Members of: 

State Bar Association 
State Board of Bar Examiners 
Federal Courts 
Kansas omy Court 
Supreme Court Reporter 

Presentation of Gift 

Remarks by Chief Justice Dawson 


1:30-5:00 P.M.—CONVENTION HALL, HOTEL JAYHAWK 
General Discussion, including the following subjects: 
1. Proposed Changes in Probate Code 
2. Redistricting of Judicial Districts 
3. Federal Taxation 
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6:30 P.M.—BANQUET, HOTEL JAYHAWK 
Address—Speaker to be Announced Later 
Reminiscences by Chief Justice Dawson 
(Nore — To all lawyers wishing to attend the Banquet: On account of Wartime 
Restrictions, the Hotel will be able to accommodate only a limited number at the 
banquet. Mail or call your reservations to Beryl R. Johnson, Secretary-treasurer, 


National Bank of Topeka Building, Topeka, Kansas, not later than December 4th. — 
Reservations for the Banquet will be made in the order in which the requests are 


received. ) 


STATE HISTORICAL SOCIETY HONORS 
CHIEF JUSTICE DAWSON 


Chief Justice John S. Dawson was the honor guest at a luncheon given by 
the Kansas State Historical Society at the Hotel Jayhawk in Topeka on October 
17, the day of the Society’s 69th annual meeting. More than 200 attended, 
inluding many leading members of the Bar from over the state. Justice 
Dawson has been a member of the Society’s board of directors for thirty-five 
yeats. He was introduced by Charles M. Harger of Abilene, who in 1931 pre- 
ceded him as president of the Society. Justice Dawson's talk dealt with high- 
lights of the state’s political history and a number of its prominent figures. 
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AFTER THE WAR—A MORE PERFECT UNION 


By WituiaM E. TREADWAY* 


It is altogether fitting and proper that we as a nation give serious thought 
and consideration to a safer and saner post-war world. All other items of our 
national debt pale into insignificance in the light of our indebtedness to those 
who have given, and who are about to give, the supreme sacrifice upon the 
altar of an inherent and an undying hope of mankind for a better world. 


In time of war, the preservation of our national integrity requires that we 
think in national terms and that we translate such national thinking into 
national action. In the present global war we are fast coming to think in global 
terms as we translate our energy into global action. It is inevitable that many 
important domestic and local problems must be more or less ignored for the 
duration of such a global war. 


However, it may be hoped that in our newly-acquired global thinking and 
action in the conclusion of the war and in the resulting peace, we will not 
entirely lose sight of and interest in the ultimate importance of the interstruc- 
ture of our own governmental framework. To a large extent our future happi- 
ness and prosperity will depend upon our willingness to live and to let live and 
upon our ability to readjust ourselves to a little more healthful, economic rela- 
tionship between states and local communities. 


In the absence of any serious suggestion to the contrary, may we not assume 
that a continuance of local state government in America is highly desirable and 
useful if not necessary.’ If the delegation and reservation of governmental 
powers contained in the Tenth Amendment to the Constitution of the United 
States is still acknowledged to be a part of the supreme law of the land, then 
in the approaching post-war era an increased cooperation and a greater harmony 
between the local communities will be more indispensable than ever before. It 
would be most unfortunate if the concentrated attention of the nation in search 
for ways and means of overcoming international barriers to world peace should 
be used as a screen to cloak any extension within the states of internal barriers 
to interstate trade, with all the potential ill-effect of such barriers on national 
as well as local prosperity, employment and happiness. 


Paradoxical as it may sound, the military war between nations brought 
about a truce in what was fast becoming an economic war between many of our 
states and communities. During the depression years a tendency towards the 
erection of internal trade barriers swept through the country with the stealth 
and potential destruction of a forest fire. States and municipalities were enact- 
ing statutes, ordinances and regulations the object of which was to fence in 
local business and to fence out competition. There will never be an exact deter- 
mination of the extent to which such practices contributed to the economic 
chaos of the Nineteen-Thirties. 

Interstate trade barriers are in all practical aspects an exact counterpart of 
the international situation wherein each country aims to isolate itself economi- 


*A.B., Indiana University; LL.B., George Washington University; S.J.D., University of Michigan. 
1. See Cudlip, “The Function of the States,” 43 Michigan Law Review 95 (August, 1944). 
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cally to its advantage and to the disadvantage of other countries. They are no 
innovation. In fact, they are so steeped in the history of the United States that 
no real understanding can be had of American history without some knowledge 
of the recurring cycles of internal barriers to our commerce. 


Early trade wars in America, after Independence, occurred between New 
York, Connecticut and New Jersey. Monied capital of New York procured 
the imposition of a tax on Connecticut firewood and on New Jersey farm prod- 
ucts. New Jersey promptly retaliated by taxing a lighthouse maintained in its 
state by New York, and Connecticut in turn enacted a prohibition against the 
sending of any merchandise into New York for a period of one year under 
penalty of a $250.00 forfeiture. The so-called “Whiskey Rebellion” is a classic 
in the economic history of the United States. 


James Madison, sensing this domestic conflict in the years immediately 
following the Revolution, made an observation which might have been restated 
with equal truth on the eve of Pearl Harbor. Said he, in the year 1787: “The 
practice of many states in restricting the commercial intercourse with other 
states and putting their productions and manufactures on the same footing with 
those of foreign nations, though not contrary to the Federal Articles, is certainly 
adverse to the spirit of the Union, and tends to beget retaliating regulations, not 
less expensive and vexatious to themselves than they are destructive of the gen- 
eral harmony.” 


The situation thus described by Mr. Madison resulted in the calling 
together of delegates of the states into what we look back upon as the Annapo- 
lis Convention. While it accomplished no more than to pave the way for the 
Philadelphia Convention which a year later drafted an entirely new Federal 
Constitution, it is significant to note that the purpose of the Convention as 
stated in the call was “to examine the relative situation and trade of the said 
states; to consider how far a uniform system in their commercial relations be 
necessary to their common interests and their permanent harmony; and to report 
to the several states such an act relative to that great object as, when unani- 
mously ratified by them, would enable the United States in Congress assembled 
effectually to provide for the same.” The Philadelphia Convention was not 
called to draft a new Constitution but to amend the original Articles with refer- 
ence to internal trade barriers. 


As if to insure our economic peace and tranquility, the Commerce clause 
of the Constitution empowers Congress to “regulate commerce among the sev- 
eral states;” and further provides that ‘‘no state shall, without the consent of 
Congress, lay any imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws * * *.” It would seem 
that the inspired wisdom of our fathers should have precluded a revisitation of 
their economic sins upon their children of a later generation. 


Unfortunately, we have not been spared the possibility of such a recur- 
tence. In two instances, Congress has voluntarily delegated power to the states 
to exercise a control over commodities in interstate commerce: that of intoxi- 
cating liquors and that of prison made goods. And the Federal Courts seem to 
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have gone farther in 1940 and in 1941 than perhaps ever before in conceding 
the rights of the states to tax transactions closely akin to interstate commerce? 

As an example of the trend towards a completion of our cycle, the Cali- 
fornia Income Tax Act of 1937 (Sec. 3) imposes a tax upon net income “from 
any activities carried on in this state, regardless of whether carried on in intra- 
state, interstate or foreign commerce.” In the case of West Publishing Company 
v. McColgan, involving the application of the statute to a foreign corporation 
having salesmen within the state soliciting orders in interstate commerce subject 
to approval in another state from which shipments were made direct to Cali- 
fornia customers, the Superior Court for Sacramento County on March 2, 1944, 
held: 

“One of these trends shows a relaxing of the older rule of immunization of 


interstate commerce from state taxation. In this field the Supreme Court of the 
United States appears lightly controlled by the weight of precedent.’’ 


Much has been said in recent years of a tendency on the part of our Fed- 
eral Government to encroach upon the prerogatives of our local governments. 
Regardless of what may have taken place in other matters, that certainly has not 
been the case in regard to taxation or to any burden upon interstate commerce 
by way of the added expense item of local taxes. It may almost be said that the 
states now have the recognized power to exercise effective control over inter- 
state commerce by taxation in any field in which Congress has not exercised its 
superior power of regulation by specific legislation. 


Thus hampered by Congress or by the Federal Courts, many states and 
communities during the past decade enacted preferential and restrictive laws 
seeking to quarantine prosperity within their own borders. Hundreds of exam- 
ples could be given, particularly of use taxes imposed on the privilege of enjoy- 
ing property purchased elsewhere than on the local market; occupational taxes 
imposed in the nature of a license on the privilege of doing business, perhaps 
in an insignificant amount upon local residents while in a prohibitive amount 
in the case of non-residents engaged in the same activity; and of measures 
enacted under the guise of protecting the public health. Kansas has been notably 
free from most of such objectionable laws, and though occasionally placed at 
some disadvantage by other states has continued a somewhat neighborly policy. 


Such discriminatory tactics are bound to lead to retaliation, and not always 
limited in kind. Trade barriers have inevitably resulted in injury to the very 
areas sought to be benefited. It is significant, for instance, that in those com- 
munities in which the price of milk has been driven to its highest retail price 
in the country by an arbitrary restriction upon the eligible area of supply, we 
find a correspondingly high incident of tuberculosis and malnutrition. At least 
such was the picture of our internal economy on the eve of Pearl Harbor. 


The Constitution, drafted by our forefathers in the attempt of their day 
to avoid such very recriminations between the states, is preceded by a Preamble 
reciting its prime purpose: “To form a more perfect Union.” We have inherited 


2. McGoldrick v. Berwind-White Coal Mining Co. (1940), 309 U.S. 33; Nelson v. Sears, Roebuck 
(1941), 312 U.S. 359; Nelson v. Montgomery Ward (1941), 312 U.S. 373. 

3. California CT (Corporation Tax) Service, Sec. 14-702. See also, Roesken, “Interstate Com- 
merce and Corporate Net Income Tax Immunity,” Taxes, The Tax Magazine, October, 1944. 
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a worthy goal which has never been fully achieved. May the end of foreign 
wars not also be the end of a present truce between warring, selfish, shortsighted 
economic interests within. A resumption of the false philosophy and trend 
towards attempting to isolate prosperity within our separate communities will be 
most unfortunate. We can hope to succeed and to prosper in more or less direct 
relation to the success and prosperity of our neighbors. 


Upon our domestic tranquility may depend our hope for prosperity and 
for our ability to provide profitable employment to millions of returning vet- 
erans. We can do well at this time, in addition to our commitment towards 
winning the war and the resulting peace to pledge our serious efforts towards 
our time-honored domestic goal — “to form a more perfect Union.” 
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REVISION OF EMINENT DOMAIN STATUTES 
IN KANSAS 


By BLATCHFORD DOWNING 
of the Kansas City, Missouri, Bar 


Eprror’s Note — This article was prepared by Mr. Downing at the request of the Committee 
on Judiciary of the Kansas Legislative Council which has been studying a Legislative Council Pro- 
posal to recommend to the 1945 Kansas Legislature a bill to provide a uniform procedure for the 
exercise of the right of eminent ‘domain. All section citations are to the 1935 General Statutes of 
Kansas except where a citation is followed by the abbreviation “Supp.” which means the 1943 Gen- 
eral Statutes Supplement. 

There should be a statute clearly confirming the exercise of the right of 
eminent domain in various types of bodies inferior to the state itself in whom 
the power inherently is vested. 

1. The provisions of Section 17-618 are archaic, too detailed and restricted, 
and the first part of Section 17-618 purporting to vest the power in various 
private companies for their own use has been held unconstitutional. Howard ». 
Swarz, 77 Kan. 599. It is suggested a statute in general terms be enacted read- 
ing somewhat as follows: 

“The exercise of the power of eminent domain inherently vested in the 
state is also delegated to state agencies, commissions, political subdivisions, 
municipal corporations, public utilities and common carriers for the purpose of 
enabling them adequately to fulfill the public functions and purposes for which 
they are organized.” 

2. The question of the right to condemn interest in lands either belonging 
to the state or already devoted to a public use, might well be clarified and ampli- 
fied. Section 66-908 permits railroads to condemn lands owned by the state, 
or in which the state has an interest if not used by the state for its institutions 
or other public purposes. This provision should be extended to other types of 
’ corporations possessing the power of eminent domain, such as electric power 
and light companies, gas and other pipe lines, telegraph and telephone com- 
panies. It may be that since the latter types of public utilities do not require 
exclusive possession of the right of way condemned as a railroad does, it would 
be simpler and more satisfactory merely to confer such easement rights over state 
and other public lands without requiring condemnation, to the extent that such 
use does not interfere otherwise with the public use, and subject to regulatory 
supervision with respect to location of facilities. Compare the provisions of 
Section 17-618 in this respect. The requirement of municipal consent to occu- 
pancy of public places in incorporated cities should of course be retained. 

Possibly the right, or rather lack of right, to condemn lands or interests 
therein already devoted to public use, should be left to judicial determination as 
at present. However, it might be clarified by a statute reading somewhat as 
follows: 

“The power of eminent domain shall not be exercised by any municipal 
corporation, public utility, or common carrier with respect to any rights of way, 
plant equipment or facilities used or operated for public utilities, or common 
carrier purposes, for the purpose of superseding or competing with the person 
then using or operating the same, provided that nothing herein shall be déemed 
to impair or affect the jurisdiction of the State Corporation Commission with 





EMINENT DOMAIN REVISION 141 


respect to crossings, junctions or joint use of the facilities of any ~~ utility 
or common carrier, and provided further that nothing herein shall impair the 
right of any municipal corporation to acquire public utility plants, equipment or 
facilities pursuant to the provisions of any franchise grant or agreement or the 
provisions of Section 12-811 (Supp.).” 

3. While there are of necessity various types of condemnations there would 
seem to be no good reason why all could not be accomplished under a single 
general form of procedure with provisions allowing for varying incidents 
thereof. Fundamentally, the petition should specify the character and extent 
of the interest or easement to be acquired, including in the case of dams the 
height of the dam (but not requiring delineation of the flowage basin), and 
could embody restrictions or limitations upon either the condemnor or the land- 
owner in the nature of covenants running with the land. Such, for example as 
when exclusive fee interest is not taken covenants or agreements on the one 
hand to permit the landowner limited use of the property, or on the other hand 
prohibit such uses as would interfere with or endanger the full enjoyment of 
the right condemned. There might well however be certain statutory limita- 
tions, such for example as the maximum width of rights of way permitted to be 
condemned for railroads, or transmission lines, with a statutory exception that 
if the court finds a larger amount reasonably necessary in particular instances 
the court can, after hearing, allow such limitations to be exceeded. 

Again, certain types of condemnations involve possible benefits to adjoin- 
ing lands not taken, as for example in the case of highways, drainage projects, 
parks, monuments, lakes, etc. In other types, no possible benefits can conceiv- 
ably accrue to adjacent lands not taken. For example, in the case of railroad 
transmission lines, etc. Nevertheless, a single procedural statute will suffice 
with provisions for the commissioners who award damages likewise to assess 
benefits (not to exceed however the amount of damages for the lands taken). 

It may be a question whether the separate and distinct procedure for rail- 
way condemnations (Section 66-901 et seq, and Section 66-907 et seq) should 
be retained because of the fact that they are now well understood and crys- 
tallized by judicial decision. In certain respects the Railroad Statute is more 
detailed and specific than is the procedure under Section 26-101, particularly 
with respect to publication, and the mailing of notices although it seems unnec- 
essary to retain the provision in Section 66-906 that mailed notices must be 
“deposited in the nearest post office.” 

In this connection it would seem advisable to abolish the procedure for 
county commissioners to act as the condemnation commissioners, and in all 
cases condemnations should be in the district court with special commissioners 
appointed. In the case of a county itself being a condemnor clearly the county 
commissioners should not act both as litigants and appraisers. 

4. In cases where absolute exclusive use of the surface is not being 
acquired, as in the case of railroads, but a mere right of way as for transmis- 
sion lines, pipe lines, etc. which requires entry and initial construction, after 
completion of which the landowners retain some use and enjoyment of the 
surface, but injury to the surface, crops, trees, etc. is occasioned in such initial 
entry and construction, the proceedings to award damages should be divided 
into two stages. In the first stage, the commissioners should award only the 
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permanent damage by reason of the permanent burden imposed by the ease. 
ment. They should not undertake to award so-called temporary damages for 
injury to fences, crops, trees, etc. occurring only in the course of the initial 
construction. It is impossible to accurately estimate these in advance and 
attempts so to do have resulted in dissatisfaction, unnecessary appeals, etc. It 
would seem preferable in the cases mentioned that upon completion of the 
initial construction the condemnor give written notice by personal delivery or 
mail of the date of completion of the initial construction with respect to various 
sections or divisions of the project. The landowner should thereafter have thirty 
days to file with the commissioners or the clerk of the district court claims for 
the temporary damages caused by such initial construction which claims should 
be itemized. The same commissioners who had awarded permanent damages 
should then, after notice and opportunity for hearing and again viewing the 
premises, ascertain and award such temporary damages, such award to operate 
as a judgment barring further claim of the landowner, but entitling the land- 
owner to recover the compensation awarded by execution, and subject to appeal 
to the district court and appellate courts upon giving security for costs, and 
condemnor if appealing be also required to give security for payment of any 
judgment which may be finally rendered. The secondary proceedings however 
need not be filed with the register of deeds (since they do not affect the title 
to the land), but only filed with the district clerk to have effect as a judgment. 
Provisions for substitute commissioner in case of death, resignation or unavail- 
ability of any of the original commissioners should of course be made. 


In the event appeals are taken from the award of permanent damages, 
and the initial construction is completed and temporary damages ascertainable 
prior to the trial of the appeal on the permanent damages, the award of tempo- 
rary damages could in such case be combined and included with the trial on 
appeal of the permanent damages, but separately stated in the verdict. See in 
this connection Yagel v. Kansas Gas and Electric Co., 131 Kan. 267; United 
Power & Light Co., v. Murphy, 135 Kan. 100. 


5. Somewhat related to the preceding is the question of allocation of dam- 
ages as between landowner and tenant, both with respect to permanent damages 
in case of leasehold, and with respect to temporary damages to fences, crops, 
etc. The matter of permanent damages to the tenant depends of course upon 
the length of his leasehold interest. None should be awarded to a tenant at 
will or whose leasehold expires, or is terminable by him prior to the completion 
of the construction. In such case he can insist upon reduction of rent if the 
value of his tenant's interest is seriously impaired. Hence, all such permanent 
damage should be awarded to the owner of the freehold. In the case of damage 
to crops whether growing or matured, the damages should be allocated as 
between landowner and tenant, or even a cropper on the basis of the divisions 
of proceeds of the prospective crops provided for in the lease or other agree- 
ment between the parties. There is some slight confusion in the decisions.as 
‘to the respective ownerships of growing or matured crops for the purposes of 
various situations arising. Generally speaking, a mere cropper has no title even 
to growing crops. A tenant under lease (i. e., having a recognized interest in 
the land) is deemed vested with title to the entire crop until maturity, and at 
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maturity the landlord’s interest vests. However, by virtue of Section 67-524 
and 67-525 the landlord has a right to lien on the growing crops. Destruction 
or injury to growing crops by reason of entry and construction by a condemnor 
is equivalent to a final disposition of the crop though at a valuation of the crop 
in its then condition. The damage should accordingly be allocated on the basis 
of the respective shares regardless of technical questions of title. See in this 
connection Wyandt v. Merrill, 107 Kan. 661; Wiehl v. Winslow, 118 Kan. 
147; Dennefer v. Aurand, 106 Kan. 605; Jewell v. Gamm, 100 Kan. 43; Sayers 
v. Railroad, 82 Kan. 123; Mull v. Boyle, 102 Kan. 579. 


6. In the procedure under Section 26-101 it should be provided that the 
district clerk in getting up the transcript for recording, and in the recording in 
the register of deeds office, the description of the property affected and the 
character and extent of the interest or easement condemned need appear only 
once and where appearing additional times as in the case of notice either by 
publication or personally, the clerk should embody the same in the transcript 
by reference to where it appeared elsewhere upon certifying that they truly 
conform to each other, or if not conforming, the respects in which they do not. 
This is important inasmuch as the description of the lands affected and the 
character of the easement is first embodied in the petition and is again embodied 
in the published notice, and again in the notice to each individual property 
owner and lien holder, and again in the appraiser's report. The publication and 
the personal notices properly form part of the appraiser's report. It is important 
that the transcript of the proceedings disclose of record the names of each party 
to whom notice was given, and how given, whether this should be shown in 
both the court records and also in the register of deeds office may be a question, 
but it should only be necessary that the descriptions of the property, and the 
descriptions of the rights or’ interests acquired be set out in full but once. 


7. With respect to appeals, Section 26-102 (Supp.) requires appeals both 
by landowners and by the condemnor to be taken within thirty days after the 
award by the commissioners. The condemnor should be given an additional ten 
days or forty days in all in which to determine whether or not to appeal. Often 
the decision of the condemnor may be influenced by whether or not any land- 
owner appeals, and he may not know until the close of the thirtieth day which 
is the expiration date for landowners appeals, whether or not there are to be 
landowners appeals. The condemnor might acquiesce in what he might other- 
wise think was an excessive award if he thought that by paying the amount it 
would terminate the whole proceeding, whereas, if he thought landowners were 
going to appeal he might also appeal to safeguard his rights. It would accord- 
ingly diminish appeals and tend to speedy termination of the litigation if the 
condemnor had this additional ten days in which to elect to take the property 
at the awarded amount or appeal. 

8. There is some doubt whether a condemnor can pay the award, including 
costs, enter into possession, and thereby acquire title and at the same time 
appeal. A landowner is not permitted to take down the amount of the award 
paid by the condemnor and at the same time prosecute an appeal. Méltemore v. 
City of Augusta, 140 Kan. 540, 547. This may be proper since if he takes down 
the money and on appeal should be awarded less damages the condemnor might 
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have difficulty recapturing the excess taken down. However, the above cited 
decision intimates that it would be inconsistent for a condemnor to acquire the 
benefits of the award by entering possession and acquiring title and at the same 
time appealing therefrom. The public interest may require the condemnor to 
enter, acquire title and begin construction immediately. He should not by so 
doing be deprived of the right of appeal. There is nothing inconsistent in this, 
The rights of the landowner are protected since the condemnor will have 
deposited the amount of the award and may well be required to give bond to 
secure any possible increased award. 


9. The question at what stage a condemnor may abandon the proceedings 
is still somewhat in doubt although there have been numerous decisions. 
Apparently, there is a difference between the railroad condemnations and con- 
demnations under Section 26-101. In the case of railroads the condemnor can 
await final determination on appeal when he knows definitely the amount he 
will have to pay before definitely electing to carry the proceedings through and 
not abandon. Todd v. Atchison, Topeka & Santa Fe Ry. Co., 134 Kan. 459. 
Under Section 26-101 in the absence of fraud, the condemnor cannot abandon 
after he has paid the award into court and thereupon become vested with title. 
Stewart v. Marland Pipe Line Co., 132 Kan. 725; State Highway Commission v. 
Phillips, 146 Kan. 78. It would seem in all cases, if the condemnor is willing 
to forego entry into possession and injury and damage to the land by initial 
construction until he knows definitely the ultimate amount he will be required 
to pay as permanent damages, he should have the right to abandon in the event 
an award on appeal is deemed excessive. If, however, he enters and starts con- 
struction disrupting the landowner’s possession, he should not thereafter be 
permitted to abandon. In all cases of abandonment, the condemnor should of 
course, as is now provided, pay all court costs, appraisers fees, etc. incurred to 
date of abandonment. Possibly he should also be required to pay a reasonable 
amount of expenses, including attorney’s fees, limited to ten percent of the 
award, definitely shown to have been reasonably incurred by a property owner 
in preparation of assertion of his claim for damages. 


10. Section 26-101 requires the appraisers to give written notice to owners 
and lien holders in addition to notice by publication. It does not specify how 
such written notice may be given. Possibly it is contemplated that the court in 
its order appointing appraisers specify the method of notice which, at least in 
the case of non-residents, necessarily must be by mail. The railroad condemna- 
tion statute, Section 66-906 goes more into particulars with respect to this. 
Hence, substantially the same provisions might well be added to Section 26-101 
omitting however the requirement that the mailing of notices must be at the 
nearest post office. 

Section 26-101 also requires notice to be given to all lien holders of record. 
It does not require lien holders to be named in the petition although it does 
require owners to be named. Under Kansas law, lien holders have no title 
interest in the land (Chicago, K.& W. R. R. Co., v. Sheldon, 53 Kan. 169) and 
hence would not be included as an owner in this requirement of naming owners 
in the petition. This omission of names of lien holders is probably desirable as 
many landowners do not wish to have the fact of their property being subject 
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to mortgage publicized. Furthermore, in case of error in alleging the existence 
of a mortgage when one does not exist, or which may have been discharged 
but not released of record, there might be some danger of a landowner suing 
for libel or slander of title. Accordingly, it seems that the responsibility lies on 
the condemnor to provide the appraisers, informally perhaps, with the names 
and addresses of lien holders to whom the notice should be given, and the 
appraisers in their reports should include statement of notices including publi- 
cation which they have given so that the record will show due notice given to 
lien holders as well as owners. 

In this connection, Section 26-101 does not expressly provide the procedure 
whereby a lien holder can obtain the award for application upon his mortgage. 
The right so to do in the nature of an equitable proceeding or intervention in 
the condemnation proceeding is apparently recognized. See Chicago, K.& W. 
R. R. Co., v. Sheldon, 53 Kan. 169. In this case compare the provisions of Sec- 
tion 12-811 (Supp.) relating to acquisition by a city of utility plants upon 
expiration of franchise with power vested in the court to ascertain lien holders 
and assure application of the proceeds to the lien indebtedness. 


11. While as previously suggested, a single general procedural statute 
may well be applicable to all types of condemnations, in the case of condemna- 
tions by political subdivisions, municipal corporations, etc. involving expendi- 
ture of public funds in payment of awards, the preliminary proceedings of the 
governing body or board of the condemnor must of course be regulated by 
statute. If varying procedures in this respect are desired for varying types of 
municipalities, or other governing bodies, specific statutes applicable to each of 
such type of condemnor may well be included in the articles and chapters 
relating to the powers of such bodies. Otherwise it would seem a single general 
statute might well be included in the eminent domain statutes setting out such 
preliminary procedure, such for example as that the governing body or board 
should adopt a resolution of intent to condemn, published notice to be made 
thereof for the benefit of the taxpayers of the condemnor, with public hearing 
on the desirability, after which final ordinance or resolution to be adopted. 
Possibly there should be provision that the adoption of such final ordinance or 
resolution should operate as an appropriation of the necessary funds to pay 
the estimated awards, costs, etc. In the case of condemnations involving bene- 
fits to adjacent lands not taken, the public body should fix the benefit district 
which would be prima facie valid but subject to judicial revision in the court 
of condemnation for determination of the question whether or not the lands 
included are in fact benefited to such an extent as to justify assessment of bene- 
fits, or whether the proposed benefit district is too restricted as not embracing 
sufficient lands which are in fact benefited. 

12. Under Section 26-101 it is provided that the appraisers must meet at 
the time and place specified in the notice, and upon actual view make their 
appraisements, but in case the failure to meet on the date designated, they may 
meet on the following day, otherwise new notice must be given. Presumably, 
after having met at the time and place for actual view of the premises, they 
should be permitted to recess or adjourn to some place protected from the 
weather where they can hear further evidence if needed, and make and compile 
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their determinations. The section should not be interpreted to require the 
appraisers to hear evidence or contentions of parties on the actual premises, 
particularly in the case of inclement weather. Likewise, in case of inclement 
weather, they should be permitted to adjourn to more than the following day 
by announcing at the initial time and place the time and place of the subse- 
quent adjournment, with a copy of such announcement filed with the Clerk of 
the District Court available to interested parties. 

13. The question of the time as of which values of property to be con- 
demned are to be made, is sometimes a question of perplexity, particularly in 
view of the court decisions that the landowner is entitled to value for the most 
valuable purposes for which the property can be used. Often the mere public 
announcement of the contemplated project will be claimed to have enhanced 
the value. It is believed that under the Federal rule valuations should be deter- 
mined as of the time of taking, but without appreciation on account of the 
announcement or initiation of the particular project itself. See United States v. 
Miller, 317 U. S. 369, 87 L. Ed. 336. The Kansas Legislature might well adopt 
in substance the ruling of this decision as being consistent with constitutional 
requirements of just compensation under both the Federal and the State Consti- 
tutions, while at the same time giving effect to Article 12, Section 4 of the 
Kansas Constitution. 

14. In connection with the question of the character of title or easement 
acquired in cases of condemnations for highways, or other rights-of-way, par- 
ticularly with respect to cases of subsequent abandonments, the provisions of 
Section 68-413 (Supp.) might well be clarified, or in fact modified. It should 
not be permissible for the Highway Department, or similar authorities, upon 
vacating a highway to sell and dispose of the same, at least to anyone other 
than the abutting owners who would receive the same at common law upon 
reversion. It is against public policy to permit the possibility of a long narrow 
strip of land to be owned by parties other than the adjoining landowners. 
Possibly in the case of mere relocation of highways, provision could be made 
for offset of value of the reversion upon abandonment in one location against 
the damages awarded for the new location in cases where the owner of both 
tracts is the same. Provisions of Article 12, Section 4 of the Constitution should 
not prohibit this in the case of condemnations by public bodies as distinguished 
from private corporations. 

In this same connection, provision should be made that when a right-of-way 
for any purpose is condemned and thereafter the easement owner grants a sub- 
easement for purposes not involving an additional servitude on the land for 
which the adjoining owner would be entitled to additional compensation, upon 
abandonment of the first easement the second easement should remain. For 
example, if a railroad or interurban should acquire a right-of-way by condemna- 
tion and thereafter sub-grant an easement to a telephone, telegraph or electric 
company to place wires on the right-of-way, if thereafter the railroad usage 
were abandoned the easement for electric wires and poles should nevertheless 
persist, since this was not an additional servitude and the abandonment of the 
first easement operates as a windfall to the abutting property owners. 
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EMINENT DOMAIN PROCEDURAL STATUTES 
IN KANSAS* 


By FRANKLIN CORRICK 


Revisor of Statutes and Secretary of the 
Kansas Legislative Council . 


A glance at the list below of the twenty-three separate condemnation 
procedures now authorized by Kansas statute shows the lack of uniformity in 
present procedures for the exercise of the power of eminent domain. Each pro- 
cedure is limited to certain purposes or for use only by certain parties or 
agencies and there are many instances where the law is not clear as to what 
procedure is applicable. The court has held many times that if two statutes are 
not in irreconcilable conflict, both stand. This results in optional use of one 
statute or another and these alternatives themselves are subject to various 
interpretations. 


A quite complete report on the general laws relating to condemnation 
procedures in the United States and other countries was published in the Janu- 
ary, 1931, Report of the Judicial Council of Michigan. In the October, 1932, 
issue of the Kansas Judicial Council Bulletin, appears a synopsis of Kansas 
statutory provisions relating to the right of eminent domain and condemnation 
procedure. In that study hundreds of sections of the Kansas Statutes are cited 
which relate to the subject and not less than twenty-three methods for con- 
demning property were shown to exist. The July, 1933, issue of the Kansas 
Judicial Council Bulletin was devoted entirely to a synopsis of Kansas supreme 
court decisions relating to this subject. 


Under the heading ‘Analysis of Seven Condemnation Procedures,” seven 
of the twenty-three procedures now existing in Kansas are briefly analyzed. 
For example, the general procedure for corporations is designated as ‘Proce- 
dure I” and under the various elements is so referred to by that title. In general, 
it is submitted that the essential elements of a complete uniform statute on the 
subject should include the following: 


. Parties authorized to condemn. 

. Preliminary proceedings. 

. Right of entry to make location and surveys. 
. Court or tribunal having jurisdiction. 

. Contents of the petition. 

. Notice to the owner. 

. Parties who may defend. 

. Determination of the necessity of the taking. 
. Possession by petitioner pending the action. 
. Tribunal assessing damages. 

. Deduction for benefits to portion not taken. 
. Hearing on report or verdict. 

. When right to damages accrues. 

*A Bill has been recommended by the Kansas Legislative Council to provide a uniform 


lure for the exercise of the power of eminent domain in Kansas and S report wa - 
ally prepared in September, 1 for its Committee on Judiciary. - atin 
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. Payment of damages. 

. Order of condemnation. 

. Writ of assistance. 

. Nature of estate petitioner acquires. 

. Proceedings to cure defective title. 

. Possession by petitioner pending appeal. 

. Review of the proceedings. 

. Cost of the proceedings. 

. Abandonment of proceedings. 

. Separation of special tax assessment procedure from the eminent 


domain proceedings. 


TWENTY-THREE CONDEMNATION PROCEDURES 


The twenty-three separate condemnation procedures authorized by present 
Kansas statutes, together with statutory citations, are as follows: 


TI. 


II. 


X. 


XI. 
XII. 


XIII. 


Procedure for Corporations. G. S. 1935, Ch. 26, Art. 1, as amended. 
Inapplicable to railroad and interurban railway corporations. 


Procedure for Waterworks Corporations. G. S. 1935, § 17-2103. 


Procedure for Irrigation Ditch and Canal Companies. G. S. 1935, 
§§ 42-109 to 42-118. 


Procedure for Cities. G. S. 1935, Ch. 26, Art. 2, as amended. 


Procedure for Flood Control by Cities. G. S. 1935, §§ 12-635 to 
12-646, as amended. 


Procedure for Interstate Bridge by Cities of First Class. G. S. 1935, 
§§ 13-1025b to 13-1025). 


Procedure for Bridge or Viaduct by Cities Over 85,000 Population. 
G. S. 1935, §§ 13-1045 to 13-1053. 


Procedure for Parks and Boulevards by Cities Over 65,000 Popula- 
tion. G. S. 1935, §§ 13-1311, 13-1316, 13-1326. 

Procedure for Parks and Boulevards by Cities Over 50,000 Popula- 
tion. G. S. 1935, §§ 13-2519, 13-2527 to 13-2529. Section 13-2536 
of this act was revised in 1923 to conform to Ch. 26, Art. 2 but the 
above sections were not. 


Procedure for Drainage Within Township. G. S. 1935, Ch. 24, 
Art. 2. 


Procedure for Drainage Within County. G. S. 1935, Ch. 24, Art. 3. 


Procedure for Drainage Within Counties or Cities. G. S. 1935, 
§§ 24-407 J 6, 24-438 to 24-446, 24-467, 24-470 to 24-480. 


Procedure for Drainage in Natural Watercourse. G. S. 1935, § 24 
612. 


+Procedures analyzed below. 
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Procedure for Drainage on Petition to Court. G. S. 1935, Ch. 24, 
Art. 7. 


Procedure for Levee Construction. G. S. 1935, Ch. 24, Art. 8. 
Procedure for Lands of Historical Interest. G. S. 1935, Ch. 26, Art. 3. 


Procedure for Mills and Power Plant Dams. G. S. 1935, Ch. 59, | 
Art. 1. 

Procedure for Railroads. G. S. 1935, Ch. 66, Art. 9. Separate pro- 
cedure provided in G. S. 1935, § 66-161 for land for spurs, switches 
or tracks. 


Procedure for Roads. G. S. 1935, §§ 68-102 to 68-110, as amended. 
XX. Procedure for Changes in Roads. G. S. 1935, § 68-114. 
{XXI. Procedure for Road Materials. G. S. 1935, §§ 68-137, 68-138. 
XXII. Procedure for Elimination of Grade Crossings. G. S. 1935, § 68-509. 


XXIII. Procedure for Changes in Benefit-District Roads. G. S. 1935, § 68- 
703. 


tProcedures analyzed below. 


ANALYSIS OF SEVEN CONDEMNATION PROCEDURES 


This brief analysis is limited to Procedures I, IV, XVI, XVII, XVIII, XIX 
and XXI which are listed above. It reveals that none of the seven analyzed 
procedures in Kansas contains all of the essential elements. Some of them do 
not appear in any of the seven condemnation statutes. The statutes analyzed 
are typical examples of the others in this state on the subject. 


1. PARTIES AUTHORIZED TO CONDEMN. 
Procedure I. Any corporation possessing power of eminent domain except 
railroad and interurban railway corporations. 
Procedure IV. Governing body of city. 
Procedure XVI. Attorney general in name of state. 
Procedure XVII. Any person, corporation or city desiring to erect a dam 
upon his or its own land across a stream for the purpose of generating 
power. 
Procedure XVIII. Any duly organized and chartered railway corporation. 
Procedure XIX. County commissioners upon petition of at least twelve 
householders. 
Procedure XXI. County commissioners. 


2. PRELIMINARY PROCEEDINGS. 
Procedure I. No provision. 
Procedure IV. Governing body makes order setting forth condemnation 
and for what purpose. If any property is benefited same is designated 
and benefit district fixed by ordinance. 
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Procedure XVI. Legislature passes joint resolution declaring land to have 
unusual historical interest. 

Procedure XVII. No provision. 

Procedure XVIII. No provision. 

Procedure XIX. No provision. 

Procedure XXI. No provision. 


3. RIGHT OF ENTRY TO MAKE LOCATION AND SURVEYS. 
Procedure IV. Right given. No provision in other procedures herein 
analyzed. 


4, COURT OR TRIBUNAL GIVEN JURISDICTION. 
Procedure I. District Court. 
Procedure IV. District Court. 
Procedure XVI. District Court. 
Procedure XVII. District Court. 
Procedure XVIII. Two methods for railway ‘corporations: (1) County 
Commissioners, and (2) District Court. 
Procedure XIX. County Commissioners. 
Procedure XXI. County Commissioners. 


5. CONTENTS OF THE PETITION. 
Procedure I. Purpose, description of land and names of owners. 
Procedure IV. Description of land necessary, set forth benefit district in 
full, ask for appointment of three commissioners to make appraisement 
and assess damages. 
Procedure XVI. No provision. 
Procedure XVII. Place where dam located, height of dam, name of land- 
owners, numbers of acres to be overflowed, purpose and other necessary 
facts. 
Procedure XVIII. No provision except in application to district court 
for appointment of three commissioners. 
Procedure XIX. Place of beginning, intermediate points, and termina- 
tion of road. Accompanied by bond for costs and expenses in case road 
not established. 
Procedure XXI. No provision. 


6. NOTICE TO THE OWNERS. 
Procedure I. Appraisers give owners and lienholders of record ten days 
notice in writing and one publication of time and place, when and where 
damages will be assessed. New notice in case of failure to meet. 
Procedure IV. Commissioners (appraisers) give owners and lienholders 
of record notice the same as under Procedure I. 
Procedure XVI. Sheriff notifies all parties interested in same manner as 
summons served in civil action, of a time and place for hearing the report 
of the appraisers. 
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Procedure XVII. At least thirty days’ notice to residents of county and 
six weeks’ publication as to non-residents. 

Procedure XVIII. Thirty days’ publication before time fixed for laying 
off railroad route. Copy mailed to legal owner. Ten days’ notice served 
on resident owners in manner as summons in civil action. 

Procedure XIX. Six days’ notice in writing by petitioner. Twenty days’ 
notice and two weeks’ publication given by county clerk stating petition 
has been presented. 

Procedure XXI. Fifteen days’ notice before the view served upon owners. 
If owners are non-residents the notice is served upon occupants. 


7. PARTIES WHO May DEFEND. - 

No express provision found in any procedure herein analyzed. It seems 
desirable to have some sort of a provision which will permit an unnamed owner 
to become a party to the proceedings because they would not be effectual to 
transfer interests of those not made parties or notified. A specification might 
be made that all persons having or claiming an interest in the property may, 
before distribution of the money deposited in court, file claims and have the 
same adjudicated by the court. Such a clause should afford protection to the 
judge and the clerk of the district court, as well as to the persons entitled to 


the funds. 


8. DETERMINATION OF THE NECESSITY OF THE TAKING. 
Procedure I. District court determines. 
Procedure IV. City governing body determines. No other provision. 
Procedure XVI. Legislative declaration. No other provision. 
Procedure XVII. No provision. 
Procedure XVIII. No provision. 
Procedure XIX. County Commissioners. 
Procedure XXI. County Commissioners. 


9. POSSESSION BY PETITIONER PENDING THE ACTION. 
Procedure I. No provision. 
Procedure IV. City may take possession upon recordation of appraisers’ 
report. Title to lands condemned for parks or boulevards vests in city 
upon publication of resolution of taking. 
Procedure XVI. No provision. 
Procedure XVII. No provision. 
Procedure XVIII. No provision. 
Procedure XIX. No provision. 
Procedure XXI. No provision. 


10. TRIBUNAL AUTHORIZED TO AssESs DAMAGES. 


Procedure I. Three disinterested householders of county appointed by 
court. Take oath, view premises, assess damages and make report. 


Procedure IV. Three commissioners appointed by court. Give notice, 
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view land, assess damages, apportion special benefits, and make report 
to be filed in court. 

Procedure XVI. Three resident freeholders appointed by court. Appraise 
land and file verified report. 

Procedure XVII. Three disinterested householders appointed by court, 
Take oath, examine premises, hear evidence, assess damages and make 
report. | 

Procedure XVIII. County commissioners lay out route of railroad, survey 
same, determine what necessary, assess damages, file report. If company 
desires, it may apply to district court for three commissioners to assess 
damages. Such commissioners to be freeholders and residents of county. 
Take oath and exercise same duties as county commissioners would have 
exercised. 

Procedure XIX. Three disinterested householders appointed by county 
commissioners. Decide whether to lay out road, assess damages of all 
who file claims, and return certificate to county commissioners. 

Procedure XXI. County commissioners view road materials and assess 
damages of owners who file claims. 


11. DEDUCTION OF BENEFITS FOR PORTION NoT TAKEN. 


There appears to be no provision in any procedure herein analyzed. The 
Kansas constitution by Section 4 of Article 12 states in effect that there shall 


be no deduction for benefits in cases of rights of way for corporations. With 
this exception Kansas can enact legislation for the deduction of benefits as one 
of the essential elements in determining damages. In most states special bene- 
fits to the remaining land where only a part of the tract is taken may be con- 
sidered. The statute could in substance take the following form: 


“Except in cases of condemnation of rights of way for corporations, 
the appraisers shall offset against damages allowed to those portions 
of the several tracts or parcels not taken, such benefits as they shall 
determine will result to the owner or respective owners of the prop- 
erty affected, but in no event shall allowance of benefits exceed the 


amount of damages.” 


12. HEARING ON REPORT OR VERDICT. 
Procedure I. No provision. 
Procedure IV. No provision. 
Procedure XVI. District court may approve, disapprove or modify report. 
Procedure XVII. No provision. 
Procedure XVIII. No provision. 
Procedure XIX. No provision. 
Procedure XXI. No provision. 


13. WHEN RIGHT TO DAMAGES ACCRUES. 
There appears to be no provision in any of the procedures herein 


analyzed. 
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Since real estate values fluctuate, it would seem that the question as to 
when the right to damages accrues should be fixed by statute. In other words, 
when property is taken by condemnation some date should be fixed as to the 
time of valuation. 


The true rule would seem to be that this is at the time the property is 
taken. In the administrative type of procedure it is easy enough to do this since 
the taking is effected by administrative order and the damages are assessed 
later. However, in the judicial type of procedure where the taking is effected 
by a court order and the damages are assessed before the condemnation is made, 
it is not possible to assess the damages as to the date of taking since that comes 
later. Also, the proceeding may be discontinued after the award is made and 
there would be no taking. 


Where the judicial type is used, perhaps the right to damages should 
accrue at the date of issuance of process or other commencement of suit. It could 
be further provided (1) that if the issue is not tried within a reasonable time, 
unless the delay is caused by the defendant, the right to compensation and dam- 
ages shall accrue at the date of the trial; (2) if plaintiff unreasonably delays 
prosecution of the action the court, on motion of defendant shall dismiss it 
and award cost and expenses to defendant; and (3) if plaintiff is permitted to 
occupy premises, the compensation and damages to draw interest from date of 


order of possession. 


14. PAYMENT OF DAMAGES. 
Procedure I. Deposit in court within thirty days after appraisers’ report 
filed. 
Procedure IV. City treasurer to pay awards to those entitled. In case of 
unknown parties award deposited with city treasurer. 
Procedure XVI. State auditor to present to legislature claims for amount 
awarded. Claims allowed and paid pursuant to legislative appropriation. 
Procedure XVII. Paid to patties entitled by petitioners. Payment to non- 
residents and persons refusing by deposit in court. Receipt filed. 
Procedure XVIII. Paid to county treasurer within ninety days after filing 
report. County treasurer pays money over on demand. 
Procedure XIX. No provision. Application for damages must be made 
within certain time limits. 
Procedure XXI. Paid from special improvement or road fund of county. 


15. ORDER OF CONDEMNATION. 

Procedure I. Title vests immediately in petitioner upon deposit of amount 
of award. Copy of proceedings recorded as other conveyances of title. 
Procedure IV. Title vests in lands taken for parks and boulevards upon 
publication of condemning resolution. 

Procedure XVI. If all proceedings regular, court enters order of con- 
demnation. 

Procedure XVII. Upon judgment entered after verdict or assessment by 
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court declaring that upon payment of damages awarded and cost the right 
to erect and maintain dam shall pass forever to petitioner. 


Procedure XVIII. No provision. 
Procedure XIX. No provision. 
Procedure XXI. No provision. 


16. WRITS OF ASSISTANCE. 

No provision found in any procedure analyzed. 

A provision granting a writ of assistance to the petitioner seems neces- 
sary to take care of situations arising where the owner refuses to surrender the 
property after payment of compensation has been made or deposited in court, 
or where title has passed to the petitioner. 


17. NATURE OF ESTATE ACQUIRED BY PETITIONER. 

No specific provision found in any procedure analyzed except in Proce- 
dure XVIII where the petitioner obtains perpetual use. 

Since property can only be taken for public use, it logically follows that 
no more property may be taken than is required for the particular use. In the 
absence of statutory provisions, it seems settled that unless the purpose requires 
a fee simple title, the petitioner gets only such an estate as is necessary in the 
exercise of his or its rights. It is usually termed an easement. 

However, the public interest may be served better by setting up a classi- 
fication of the estates which may be acquired. The owner would be protected 
because he could resist the taking of an unlawful interest or he might compel 


the taking of a greater interest than would otherwise be condemned. 


18. PROCEEDING TO CuRE DEFECTIVE TITLE. 
No specific provision found in any procedure analyzed. 


19. POSSESSION BY PETITIONER PENDING APPEAL. 
Procedure I. Possession upon deposit and acquisition of title. 
Procedure IV. Landowner’s appeal does not delay possession or use if 
petitioner deposits award with city treasurer. 
Procedure XVI. No provision. 
Procedure XVII. Erection of dam not delayed by appeal if petitioner 
files bond required by court. 
Procedure XVIII. Upon deposit of amount of awards, railway company 
may take possession notwithstanding any appeal or subsequent pro- 
ceedings. 
Procedure XIX. No provision. 
Procedure XXI. Appeal not to delay taking of material or work on road. 


20. REVIEW OF THE PROCEEDINGS. 
Procedure I. Either party or lienholder of record may within thirty days 
file a written notice of appeal and give bond for costs. Tried the same as 
other actions. 
Procedure IV. Same as in Procedure I except in case of city no bond for 
costs required. 
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Procedure XVI. To conform as near as may be to Procedure XVIII. 


Procedure XVII. Appeals to district court by any party interested by 
written notice served on appellee. Petition in error to supreme court as 
in civil cases. 

Procedure XVIII. Appeal from decision of commissioners in same man- 
ner as appeals are granted from judgment of justice of peace to district 
court. 
Procedure XIX. Same as in Procedure XVIII. 

Procedure XXI. Right of appeal from decision of commissioners same 
as provided by law in other cases. 


21. COST OF THE PROCEEDINGS. 
Procedure I. Paid by petitioner as fixed by court. 
Procedure IV. No provision. 
Procedure XVI. Paid by legislative appropriation. 
Procedure XVII. Paid by petitioner. 
Procedure XVIII. Paid by petitioner. 
Procedure XIX. Paid by county if road laid out; otherwise by petitioner. 
Procedure XXI. No provision. 


22. ABANDONMENT OF PROCEEDINGS. 
Procedure I. If terms of condemnation not complied with or appeal taken 
within thirty days judgment for costs and appraisers’ fees entered against 


petitioner as in other cases. 

Procedure IV. City governing body may by resolution adopted within ten 
days after report filed abandon the condemnation of any lot or tract. 
Procedure. XVI. No provision. 

Procedure XVII. No provision. 

Procedure XVIII. No provision. 

Procedure XIX. No provision. 

Procedure XXI. No provision. 


23, SPECIAL ASSESSMENT (APPORTIONMENT OF BENEFITS ON ALL PROPERTY 
BENEFITED). 

Procedure I. No provision. 
Procedure IV. If property is specially benefited, the city governing body 
fixes the benefit district by ordinance. Appraisers assess cost against the 
specific property. Such to be levied as a special assessment in addition to 
other taxes and assessments, etc. 
Procedure XVI. No provision. 
Procedure XVII. No provision. 
Procedure XVIII. No provision. 
Procedure XIX. No provision except in certain counties between 25,500 
and 30,000 population where benefit district assessments may be made. 


Procedure XXI. No provision. 
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GOOD LUCK, JOHN 

Your new Editor and his assistant have been drafted “for the duration” 
to keep the JOURNAL going. Mr. John F. Eberhardt has resigned as Editor-in- 
Chief of this publication. John received a commission in the United States 
Navy and since that time George Siefkin has been acting as Editor up to now. 
Mr. Eberhardt is associated with the Wichita law firm of Foulston, Siefkin, 
Bartlett and Powers. 

The JOURNAL has given the lawyers of this state a means by which they 
can have a voice in Kansas. In proportion to the cooperation of the entire Bar 
every lawyer in Kansas has benefited. Those in charge of the work of getting 
out the JOURNAL have no small task on their hands. It demands much of their 
time and attention and their success depends upon the cooperation of the mem- 
bers of the Bar. The worth of the JOURNAL to the Bar is measured by how 
much and to what benefit its members use it to discuss and solve their common 
problems. The success of the JOURNAL depends upon the continuance of your 
cooperation. 

Wistfully, we recall the twelve-year period during which the present 
JourNAL of the Kansas Bar Association has been published. Until 1939, the 
JouRNAL had but one Editor, W. E. Stanley. From February, 1939, to Novem- 
ber, 1942, J. B. Patterson was the Editor. In February, 1943, John F. Eberhardt, 
who had been associate editor, became Editor-in-Chief. 

John Eberhardt is of the Salina Eberhardts, of whom there are legion, and 
is a nephew of B. I. Litowich. He received his preparatory education at the 
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University of Kansas and his law school training at Harvard. He is married 
and has one child, a daughter. 


As a youngster, John was a near champion in tennis and he played in 
tournaments throughout the north central part of the country. He also did 
considerable sailing on the Great Lakes. Whatever may have been on his mind 
during those pre-World War II sailing expeditions, we do know that when his 
country needed him most, he decided to enlist in the Navy where he is now 
serving as a Lieutenant (jg). His present assignment is that of an armed guard 
on cargo vessels. Whether or not he is now on the high seas we do not know. 

Let us hear from you, Lieutenant. We wish we could express our real 
thoughts to you better, but until final victory and always, we wish you Good 
Luck. 


UNIFORMITY OF LEGISLATION ; 


In this issue, Gene Stanley discusses a pattern for the promotion of uni- 
formity of laws. Speaking in Mexico City, before the Inter-American Bar 
Association and as President of the National Conference of Commissioners on 
Uniform State Laws, Mr. Stanley suggests new methods of approaching and 
arriving at better understandings and relationships between the various repub- 
lics and states in the Western Hemisphere. He points the way toward setting 
up proper machinery which should help remove, to use his own words, ‘some 
of the obstacles and stumbling blocks, which in the relations of our citizens one 
with another creates misunderstandings and disputes.” 


The Bar Association of Kansas helps to support the work of the National 
Conference of Commissioners on Uniform State Laws. Its purpose is ‘to pro- 
mote uniformity in state laws on all subjects where uniformity is deemed desir- 
able and practical.” It is for each state, through its legislature, to decide as to 
whether uniformity is desirable and practical. This concept is entirely different 
from that implied whereby one centralized authority sets up laws and regula- 
tions for the entire nation. It provides machinery whereby the states by volun- 
tary action can, in chosen fields, reconcile differences between themselves. 


The last annual meeting of the conference on proposed uniformity of 
legislation among the states on certain subjects was held the first week in Sep- 
tember, 1944, at Chicago. Seven new acts were adopted for submission to the 
states on the following subjects: (1) Model State Administrative Procedure 
Act; (2) Uniform Act Abolishing Possibilities of Reverter After Lapse of 
Time; (3) Model Act Codifying the Rule Against Perpetuities; (4) Model 
Act Giving Statutory Recognition to the Doctrine of Cy-Pres in Construing 
Charitable Trusts; (5) Model Act Validating Legal Documents by Persons in 
the Military Service; (6) Uniform Powers of Foreign Representatives Act; and 
(7) Model Act for Appointment of Commissioners by the States to the National 
Conference on Uniform State Laws. 


All of the Uniform Acts adopted by the Conference must first be approved 
by the American Bar Association before they may be submitted to the States 
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for their consideration. Usually, each year before the Kansas Legislature con- 
venes in regular session the Committee on Amendment of Laws and Uniform 
Legislation of the Kansas Bar Association decides which Uniform Acts shall be 
sponsored by the Association. As a rule, only three or four are recommended 
for enactment into law during any one legislative session. The Council of State 
Governments of Chicago through the Kansas Commission on Interstate Coop- 
eration and other public officers also endeavors to further the enactment of the 


Uniform Acts. 


A SURVEY OF PERSONAL FINANCE 
CONDITIONS IN KANSAS 


At the suggestion of Mr. James P. Economos, Chairman of the Junior Bar 
of the American Bar Association, Mr. Robert M. Clark, Topeka, has made 
available the “Survey of Personal Finance Conditions in Kansas.” It is a fifty- 
two page printed pamphlet and a copy may be obtained by writing the Editor 
of the JOURNAL. 


Kansas was one of three states originally selected for a small loan survey 
by the Committee in Aid of the Small Litigant of the Junior Bar Conference. 
It is interesting to note that this work was first undertaken by the Kansas Junior 
Bar Conference and that it made preliminary investigations which were useful 
to the Committee. Credit for the final result is given to Roetzel Jochems, 
Wichita, Joseph H. McDowell, Kansas City, and Robert Russell of Topeka. 
The Kansas organization was ‘anon from proceeding with its work because 


of the war. 


As stated in the introduction to the Survey, “The primary sources used by 
the Committee in the preparation of this Report are court records of receiver- 
ship actions in Topeka, Wichita, and Kansas City, Kansas, from 1935 to 1942; 
materials in the November, 1935, Preliminary Report of the Kansas Legislative 
Council, and materials accumulated in the Council’s files since that time; records 
of various other departments of the State of Kansas and investigation by Bar 
Committees in Kansas. Information concerning other states has been derived 
from reports of those departments which supervise the companies engaged in 
consumer credit and from the national publications which are cited in this 


Report.” 
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“BATTLE PRATTLE” 


The JOURNAL solicits letters written by Kansas lawyers now in the armed forces 
and other information as to their activities. 











Capt. James W. Putnam, TC, of Emporia, Kansas, was stationed in London, 
England, before being transferred to France after ““D Day.” Excerpts from two 
of his recent letters, written from ‘Somewhere in France,” follow: 


29 August 1944 


“England was a great experience. I missed a lot I wanted to see, but did manage 
to hit most of the best-known spots. That was really a great experience and something 
for which I can never pay the government enough. I liked particularly the reserve of 
the English people — their contentedness, and their pride in the past. Hours, days, years, 
indeed centuries meant little to them. Tea in the afternoon and generally in the morn- 
ing (and before breakfast) was an essential not just something to pass the time of day. 
But while I liked it, I was not interested in patterning myself accordingly. They lack the 
drive, the initiative, the imagination, the restlessness that has made our nation great. We 
work to build our lives and fortunes in a few years, theirs is a long range proposition. 


“Most Englishmen, like most GI’s, are pessimistic about the future. They think 
that there are more wars to come, that Germany will again be the trouble-maker, or near 
the hotspot, during the years to come; that the peoples of our nations are reluctant to 
demand and insist — thus giving the ‘politicians’ a clear field to barter with the interests 
which work in a realm above and beyond even major nations. 


“The peoples of the world would not believe and do not believe that the luxury 
you know exists. In the Azores I saw countless farmers tilling with oxen and a sturdy 
stick (no plow). Prices were ridiculously low. In London every morning women were 
out scrubbing on their hands and knees. If mops were available, they were not used. 
Wages were low. The socialist speakers had many listeners in Hyde Park. Here in 
France the farmers (peasants) carry wood in wheelbarrows for miles. They have never 
known any different. For us to mount the big white horse and shout the Four Freedoms 
is to toy with peoples whom we do not understand. It simply means attempting to 
force them into our way of life which, while admirably suited to us, is neither familiar 
to nor desired by them. 

“Eventually we will headquarter in Paris. What a cycle! Emporia, Chicago, Lon- 
don, Paris!’ 


2 September 1944 


“Yesterday I took the editor of the Mason City, Iowa, newspaper, a Mr. Hall, and 
the editor of the Sioux Falls, South Dakota, paper, a Mr. Christopherson, on a tour of 
St. Lo which you recall fell some time ago after it had been retaken three successive 
times. In the newspapers you have seen what was left of the city and I need not elabo- 
rate. Multiply what you have seen ten times and then multiply what your imagination 
adds a hundred times — then you'll just about see what I saw. When we speak of the 
horrors of war, safely tucked between the Atlantic and Pacific, we are chatting about 
book stuff, far from the real thing.” 
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The following was printed in the October 4, 1944, issue of the Emporia 
Gazette: 


“Lt. Col. Wilford Riegle, of Emporia, who had been graduated from the Army's 
military government school at Charlottesville, Virginia, and had been sent to the down- 
town branch of Northwestern university, Chicago, for a six-month course in civilian 
affairs in the Far East, specializing in the study of the Japanese language, again has been 
transferred. Mrs. Riegle, and daughters Jo Anna and Mary Keith, have returned from 
Chicago to their home, 1021 Congress. After one week in the school, Mrs. Riegle said 
that an interviewer from Washington chose a group of six men for immediate service 
overseas and Colonel Riegle was one of the men. He was given four days’ furlough and 
left October 1 from Kansas City to fly to the west coast, and continue to his new assign- 
ment. His new address is APO 4305, San Francisco. Mrs. Riegle has received news that 
her son, Pvt. Roy Wilford Riegle, Jr., has arrived safely overseas. He is stationed in the 
Marianas, with a Marine artillery battalion.” 


x ke 


The following was printed in the November 2, 1944, issue of the Kansas 
City Times: 

“Lloyd H. Ruppenthal of McPherson, former state senator, has had another promo- 
tion. He is a full colonel now and the executive officer of the India-China air transport 
division. The announcement of his promotion came from the headquarters of Brig. Gen. 


William H. Turner, commander of the division. Senator Ruppenthal resigned his seat 
in the state Senate two years ago and his law partner was elected to succeed him and 


served in the 1943 session and will return to the 1945 and 1947 sessions. Colonel 
Ruppenthal is a graduate of the University of Kansas and has been practicing law at 
McPherson since he completed his law course.” 
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Why wouldn’t it be a good idea to have 
someone in each county write up a history 
of the members in the service from his 
county, send it to me so I can make a sort 
of a service men’s edition out of the next 
“Hash” issued? I think it would be nice 
and I know the boys would like it. 

Roy V. Nelson goes from Doniphan and 
Brown Counties to the State Senate as does 
Paul Bailey also from Hiawatha go to the 
House. 

Stead Ball of Atchison had an attack 
of intestinal flu while at a hearing in the 
Probate Court, he was rushed to the hos- 
ap where he recovered in several days, 

e is now out and at the office again. 


Tim Bannon of Leavenworth was away 
the first half of September, on vacation, 
both Walter Biddle and Lucien Ruther- 
ford are out of the Army and back. Ruther- 
ford has opened his office, Biddle is work- 
ing in the Sunflower Ordnance plant. 


Arnold Wiederman, a newcomer to 
Leavenworth, is holding down John Mur- 
tay’s office while John is in the Army. 

Joe Dawes of Leavenworth and I got 
into a discussion of the Income Tax Law. 
I can’t think now what the statement was, 
but apropos of it, Joe said, “I don’t need 
any more exemptions, I have eight chil- 
dren,” this is a fact and as far as I know, 
one of the biggest legal families in the 
State. 

U. S. Weary of Junction City raised and 


educated six boys (sort of a boy family) 
= as far as I know none of the six took 
aw. 


There will be a lot of new faces in 
Topeka this time, in both Houses. 

After extending congratulations to Doc 
Burch of Wichita, on his race for the 
Supreme Court, I suppose I should say 
something to the losers, what, I do not 
know, only as my friend Jim Reed, now 
deceased, would say, ‘‘Just a case of where 
all signs fail.” 

Saw Paul B. Mason, otherwise known 
as Captain Mason, formerly with old 
Prairie Oil and Gas. After the Sinclair 
merger, Captain went down to Tulsa at 
the home office, after about 20 years with 
Sinclair, he finally retired, came back to 
Independence. He and Warren Grant 
opened an office on the sixth floor of the 
Citizens National Bank. Warren says Cap- 
tain practices law second to his farm inter- 
ests, and he (Warren) practices law when 
the County Attorney’s office permits. 

Kirke Veeder of Independence has now 
an added incentive to practice law, since 
the arrival of Kirk Coldwell Veeder Jr. I 
understand Kirk now stays away from the 
office at night, attempting to teach the 
Junior partner the rudiments of a law 
office at home. Someone asked Kirke “when 
the firm would be Veeder and Veeder,” 
Kirke said in reply—he hoped it would be 
soon, but the approval of his mother would 
have to be had. 

Walter Patterson was worried about 
office space, Ernie Blincoe was out of town 
on a couple of days trip, Howard Hudson 
is at Plattsburg, New York, in training for 
Army Service, and Doug getting ready to 
receive his granddaughter, who I under- 
stand came to visit him before he left for 
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Chicago. I just ask you, “What chance I 
had to sell a book in Fort Scott?” 

Perly Nulton was taking his son from 
Pittsburg to Kansas City for medical treat- 
ment, I didn’t see him, but Ray Letton did 
me a great favor, helped me get out of 
town, thanks again, Ray. 

My half day in Pittsburg recently turned 
out to be quite a failure, I could not find 
anyone in their offices. Simeon Webb was 
in Boston, Clem Burnett was away, Carl 
Pringry was in Girard, Sylvan Brunner 
gone somewhere, the others I guess I saw, 
but nothing happened to report, only I was 
glad to see the Pittsburg boys. 

The Montgomery County Bar had an 
Institute Monday, September 11. I got 
invited to this one, but couldn’t make it 
this time. I understand the surrounding 
counties were represented, and a good time 
was had by all. 

Claude Bryant of Independence is 


sojourning in the Idaho Rockies, where the 
trout grow big and all easy to catch, Claude 
is to be gone a month, I would like to be 
with him, he is good congenial company 
on a fishing trip, we have floated the Mis- 
souri streams together several times, Claude 


likes to fish. 

Tom Elcock of Wichita died September 
7. This is a blow to all his friends. Tom 
was only about 57 years of age. George 
McGill left for Washington, leaves Harry 
Castor alone to cope with the millions of 
things in a busy office. 

Lt. Col. Bill Calkins of El Dorado is 
home and out of service. It seems Bill got 
home in time to file for the post of District 
Judge on the Republican ticket. I haven't 
checked, but I assume he and Judge George 
Benson will fight it out in the general 
election. 

Cy Leland, formerly of Troy, practiced 
there a while before entering the Army, 
after being released from service, he went 
to Meade. I understand he has taken over 
the office of the late C. C. Wilson. Good 
luck, Cy, in the new location. 

Tom Joyce, formerly with the Federal 
Land Condemnation office in Topeka, is 
now with the Procurement Division of the 
Internal Revenue Department. I under- 
stand he takes a 90-day training course in 
Washington, then comes back to Kansas 
City, Missouri. Tom has made lots of hay 
since he left the County Attorney's office 
at Kansas City, Kansas. 
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I saw Leon Lundblade on the street in 
Topeka one day recently. He was being 
relieved from the Army as of October 14, 
Leon has been in several Army Camps and 
retires as a Captain. 

A youngster by the name of Tom Woods 
has gotten on the staff of Baldy Mitchell, 
over in the Attorney General's office. | 
understand he is a recent graduate and his 
home is at Ellsworth. Like to see the new 
boys come in. 

Les Goodell and Hall Smith had it 
planned to go hunting in South Dakota, 
Seems Les has a bad eye, for that reason 
Hall was to do the seeing. Hall has a bad 
throat, and for that reason Les was to act 
as Captain, and give the orders, but some- 
how they got messed up. Hall stayed 
home. 

Bob Clark is a regular commuter between 
Topeka and Chicago, seems Bob is a good 
all around man wherever he goes. 

Hod Rich, I saw in Topeka. Hod came 
home via Topeka from Los Angeles. The 
coast didn’t seem to have much appeal, 
seems Hod didn’t like the labor situation 
very much. Outside of deep sea fishing, 
Kansas looked better. 

Eldon Sloan of Topeka is in the Navy, 
stationed at Charleston. It seems the boat 
has been christened, the shakedown voy- 
age completed, and it looks like Eldon may 
be headed out to sea. Bon voyage, Eldon. 

Ray Pierson of Burlington has resigned 
the Republican nomination for the State 
Senate, and accepted a place with the 
American Legion. Ben Bowers from Ot- 
tawa goes on the ticket in Ray's place. 

Sandy Winsor of Wichita was in the 
hospital the last week of September under- 
going an operation. I haven’t heard how 
he made out but I hope all right. 

Bob Foulston is back at the office again 
after a couple of months in the hospital. 
This is getting to be a habit, Bob—better 
stay well. 

Clem Clark of Wichita has quit the 
OPA, going over with Ike Stearns, Gene 
Villepique and Cliff Malson. 

Stead Ball of Atchison goes to the Sen- 
ate next January. Seems Stead’s fight was 
in the Primary. 

Ralph Hope goes to the House from the 
same District, I understand he has no oppo- 
nent in the general election. 

John Henry Lewis has left the firm of 
Russell, Lewis and Obee at Great Bend. 
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says he is opening an office at Hois- 
ington some time about November 1st. 

Roy McMullen is acting County Attor- 
ney of Barton County, in the absence of 
Art Hagen, who is in the service. Don 
Foss is back with Bob Blackburn again, 
having been discharged from the service 
after serving about six months. 

Vic Rogers died about October 10 in the 
Veterans Hospital at Wichita. Vic went 
into the Army early, being a National 
Guard officer, came out as a Lieutenant 
Colonel after spending two years in the 
Canal Zone. 

John Fontron has been transferred to 
Judge Advocate stationed at Washington. 
John was home recently. 

Judge Somers lost his son somewhere 
in England, I understand, I didn’t get the 
particulars, whether it was accidental or in 
the line of duty. Scoot, as we called him, 
was his only son, and a fine boy. I know 
Judge Somers had great plans for him to 
come into the office on completion of his 
law course. 

Swede Stroberg went through Newton 
from San Francisco recently, alone. He 
left his wife and baby on the west coast, 
while he stopped at Newton en route to 
an east coast port, reporting for duty on 
the new Shangri La, a flat-top. The only 
teport I could get on him was he did “look 
awfully handsome in his Navy uniform.” 

Fred Ice, from Newton, and Rodney 
Rhoades from McPherson, met in France, 
both rank Major, and are in the Judge 
Advocate. I'll bet that was a pleasant 
reunion. 

Claude Chalfant of Hutchinson attended 
his first Executive Council meeting of the 
Bar in Topeka a few days ago. 

Al Tead of Hutchinson has opened an 
office of his own in Hutchinson after quit- 
ting the Civilian job he held at Wichita 
with the Army. 

Harold McCombs of Russell bought the 
office equipment of Judge Hugo Wedell 
and shipped it to Russell. If Harold does 
as well with it as the Judge has, it will 
have served several good purposes. 

Rube Martin still carrying on at a 
Machine Shop in connection with his Law 
office. The Machine Shop is on the ground 
floor, office upstairs. This is what I call 
making money on several levels. 

Bronce } pom Roy Quinlan, Georgia 
Wells and myself settled some weighty 
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—s one day recently, while I was at 
yons, Ben Jones I pos not find. 

La Rue and Mildred Royce were in 
California when I stopped at Salina. La 
Rue can’t keep away from the grandchild. 

Judge Dave Fink of Osborne died July 
15th at his home, the Judge had been in ill 
health for some time. However, the end. 
was unexpected. 

Harold Young of Salina is out of the 
Army. He has taken over Dave Ritchie's 
old office, after Mr. Ritchie retired and 
C. L. Clark got into the Navy. Harold is a 
candidate for county attorney. 

Frank Bristow has retired, Harold Young 
got some of Frank’s library, so I guess 
Frank called it a day. This all happened 
in Salina. 

Clarence Mott of Kansas City, Kansas, 
died early in August after being sick some 
two years, Clarence had been in the City 
Attorney’s office for some time, leaving 
there, he had the Republican nomination 
for the City Court job with no opposition. 

Lt. Col. Art Stanley of Kansas City, 
Kansas, has just been awarded the Bronze 
Medal. I did not get just what this was 
for, but did learn Art was active some- 
where in France. 

Ellis Clark of Hutchinson, so the Kan- 
sas City Star of September 5th said, died as 
result of injuries suffered at a Washington, 
D. C., hotel. I haven’t learned any of the 
particulars. 

Ray Haggart of the Burch, Litowich firm 
of Salina, and I met on a street corner in 
Tulsa one night early in September. Ray 
is F.B.I.’ing somewhere in Oklahoma. 
Seems Tulsa had a special job of some kind 
he was looking at. Ray seemed to be glad 
to see someone who knew Kansas. 

Jack Stites has left Bartlesville, is now 
at Wichita doing Public Relations work 
for the City Service out of that office. The 
boys at Bartlesville seemed to think Jack 
was glad to get back to Kansas. His office 
is in the Wheeler, Kelly, Hagney Building. 

Doug Hudson, Barney Sheridan and Bill 
Litowich descended on the American Bar 
at Chicago ‘‘En-banc and all in a cluster.” 

Frank O’Brien, of Fort Scott, seemed to 
be pleased with the idea that he had no 
opposition for County Attorney. Glen 
Louderback seemed pleased he was not a 
candidate. Just another case of each man 
having his own opinion and each being 
satisfied. 
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Barney Sheridan of Paola has spent four 
weeks in the Menorah Hospital at Kansas 
City with an infection, it seemed to be 
very serious, from all reports Barney has 
me an ugly time. I just heard about it 
today when I saw Doug Hudson at Topeka. 

Morris Johnson, Ralph Knittle from 
Salina, and Earl Danner from Ellsworth 
were in the Supreme Court recently. I 
brought Danner on into Kansas City with 
me, left him at the Continental Hotel. 

Hap Hayward of Kansas City, Roy Nel- 
son of Hiawatha, were arguing a case in 
the Supreme Court at Topeka about the 
same time. 

Judge John Dawson has all the Bar 
Journals ever issued, a complete set. Any- 
one interested in buying them can write 
Judge Dawson direct. 

Omer Gregory of Osborne is not yet 
able to be back at the office, after six 
months of resting, due to a heart ailment. 
Dallas Cordell and Harve McCaslin both 
said he was improving. 

Duffy Hindman and Wayne McCaslin 
are holding down the town made famous 
by the jury speeches and oratory of my old 
friend, Shorty Osborne. 

I saw Judge Langmade from Oberlin at 
Hoxie in conference with Ray Sloan and 
O. B. Clark. Judge Langmade is the cham- 
pion “Bull Head” fisherman of Kansas. I 
can get both Ray Sloan and O. B. Clark 
to attest what the Judge told us, and this, 
my friends, is no fish story. 

Edge Thiel has a sign on his office door 
at Colby, “Closed for the Duration,” 
“future address U.S. Navy.” 

Don Phillips of Colby is in the service 
and was expected home the day I was in 
Colby, on account of the serious illness of 
his wife. I have heard nothing further, 
hope it turned out all right. 

Tom Taggart of Goodland is getting 
along, so he says, very wonderfully making 
plans to build an office on the main street, 
where he has already procured the lot. Tom 
is going to emulate Elmer Euwer who has 
a most convenient location on the ground 
floor. 

I went to Sharon Springs to see Jim 
Taylor and found him just leaving for 
Topeka. I was fortunate in the fact that 
Mrs. Taylor drove him down to the train, 
I got to see her, too, which was nice. 

Harold Braggs is holding down the Mart 
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Trued office at Tribune, while Mart dries 
eggs in Topeka. 

Charlie Simons at Leoti is holding forth 
at the same location. While I sold him 4 
set of American Jurisprudence, Mr. Di 
came in to say “Hello.” I met Mr. Dickey 
29 years ago for the first time, he doesn't 
look a bit older than he did then. He is 
one of the old school that grew up in 
Western Kansas Bar Annals. 

I went down to Ulysses to see Stubbs 
and Wesley which proved to be one mis. 
take after another. Mistake number one 
was, I couldn’t find a room in the town to 
sleep in. Mistake number two, was that 
Herb had left town. I then drove down 
to Hugoton to find a room, called Alvin 
Kramer, he came down to the hotel after 
me, in his jalopy. We hunted Langdon 
Morgan up at night, helped him paint a 
second floor of his house. He explained 
all the time, he hated to have Alvin and 
me do the work, but it was just impossible 
to hire a painter. I don’t know what he 
thought we were doing. Finally, after sell- 
ing him a bill of American Law Reports, 
we went over to Sherm Brollier’s house, 
routed him out. In sheer desperation, 
Sherm took off his shoes, I don’t know 
why, only Alvin suggested we better leave, 
taking me down to the hotel, I was dumped 
out, met at the door by the hotel man who 
informed me he had secured me a room at 
Mrs. Bradfields. I spent the rest of the 
night finding Mrs. Bradfields in the dark. 
Who wants to change places with me? 


At Garden City, I found Judge Vance 
and Art Fleming trying to get Judge 
Hutchinson to commit himself on a point 
of law. The Judge was more interested in 
telling me about the Masonic Conclave, he 
had made plans to attend at Wichita, and 
finding out first hand when and where the 
Bar meets next summer, opining that it 
might be a little early to reserve a room, 
but, this he did want to do when the time 
came. 

Brick Calihan and Roland Tate are quite 
the gentlemen ranchers. Brick is raising 
Palomino American Bred Saddle Stock and 
Roland goes strongly for the Tennessee 
Walking horses. I was with him in Kansas 
City when he bought the high going Ten- 
nessee Walker, Toland says he is mighty 
nice and I know he is. 

This guy Don Lang gets me down. Last 
time I saw him he wanted to take me 
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home with him and show me, in fact dem- 
onstrate to me, how to raise babies, but he 
just sort of never got to it. This time he 
comes in the office all out of breath and 
exclaimed in great disappointment, “Why 
wasn't you here about five minutes sooner,” 
] would have taken you home where we 
had fried pheasant and pumpkin pie. He 
is always going to do it, but it never hap- 
pens, you all know this kind of a guy. 

I stopped at Dighton and saw J. S. Elt- 
ing a minute. Found Jim Mowray out of 
town for the week, I wonder if he knew 
the pheasant season had closed. 

This boy Sam Young is an elusive bug- 
get. I called his wife one night as I was 
going through La Crosse. She didn’t know 
where he was, or when he would get back. 
I don’t know how he gets this over, mine 
usually goes along to check. 

I was afraid to call Don Russell while 
in La Crosse. Last time I saw him he had 
a scheme hatching in his mind to buy cows, 
with teeth, cheap for cash, and put them 
on wheat Ps for 30 days then sell them 
for a profit. This deal I was to share in 
50-50, putting up, of course, half the 
money. This wouldn’t do for me, first 


place, I thought all cows had teeth, second 


lace I get attached to all my and don’t 
ike to sell them. This wouldn’t do at all, 
so I didn’t give Don much house on the 
cow deal. 

R. D. Armstrong of Scott City has been 
vacationing at Excelsior Springs, Missouri, 
for the past month. He looked as though 
the vacation did him a lot of good. 

Ed Schroeder of Stanley, Stanley, Schroe- 
der, Weeks and Thomas of Kansas City, 
Kansas, and I went hunting with George 
Teeple and Jess White of Mankato. Lorn 
Weltmer sort of looked on from the side- 
lines, I didn’t realize at that time what the 
appraisal meant, but I found out later, 
Lorn was afraid of Jess and his tgeatments. 
Seems Jess has been away to a school of 
Osteopathy and never loses a chance to 
work on his friends. When the Crystal 
Ball, the Ouija Board, as well as the New 
Moons and White Horses fail, Jess manip- 
ulates the spine, and how he enjoys the 
work. We got a lot of birds, good food, 
fine treatment, as well as a lot of good 
advice and entertainment. Jim Griffith was 
a member of the party. He is the son of 
my old friend Charlie Griffith, the Attor- 
ney General of Kansas in the early 20s. 
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Ralph Noah and Cathrene Stewart were 
in Jewell County, looking for a piece of 
land. Involved in a law suit, they found 
the County, but had trouble to find the 
land. When I saw them, Ralph was 
eating a two pound T-bone steak. I guess 
they finally got back on the beam. 

I was in Beloit one day recently and 
saw all the Bar but Bill Tice. Bill must 
have heard I was coming, he was away for 
the day. 

Charlie Springer and Oscar Lane of 
Lawrence, both officing in the same build- 
ing, got burned out some time in the 
summer, both had little or no damage to 
their equipment, but the fire did smoke 
them out into new quarters. 

George Melvin of Lawrence seemed all 
put out on account of his secretary quit- 


' ting. George, with his usual good manage- 


ment, had Mrs. Virtue working on the 
typewriter. George always gets along with 
people, dogs, or what have you. 

Kenny Hodges of McPherson has set 
sail for the South Pacific, exactly where 
no one knows. 

Melvin Buck of Kansas City, Kansas, 
lost his son in Europe some time about 
the Bar meeting time, June 1st, of this 
year. I just found out through another 
Attorney who talked to Melvin at the Bar 
Meeting. : 

The Mid-Kansas Bar met at Junction 
City October 29th. I saw the program. It 
looked interesting. The local Committee 
has gotten some entertainment from Fort 
Riley, Lawyers who were stationed there 
from outside Bars made talks on more of 
the up-to-date matters concerning the Bar. 
I will get a better report on the meeting 
the next time I get over in central 
Kansas. The bunch there have a good 
meeting, and what goes on there is good 
medicine for the State Bar. 

Riley O. Robbins of Sedan has just 
gotten home from a two weeks trip up 
around Boston, Mass., I haven’t seen him 
since he got back. I did talk to him before 
he left — about the trip. 

Dan McCarthy of Hays, a candidate 
against Frank Carlson for Congressional 
Representative from the Sixth District, says 
“politicking” is hard work but he likes to 
move around. 

Mat Guilfoyle and John Lehman of 
Abilene are planning on a_ remodeled 
office as soon as they can find some one 
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to do the job. Incidently, John is the 
Republican nominee for the State Senate 
with no opposition. 

Howard Harper of Junction City is 
making an elaborate attempt to finish out 
his office equipment while he is serving 
as County Attorney. 

Charlie Tucker of Liberal was a Topeka 
visitor the latter part of October. Looks 
like Tuck got his visit in early. Dazzy 
Vance, his law partner, will be in Topeka 
with the Legislature after January 1st. 

Everett Steerman and wife, Beryl John- 
son and his wife, Pleator Platt and wife 
attended the American Bar Meeting. The 
other members of the Kansas Bar, as near 
as I can find out went “Ala Carte”. Miss 
Margaret McGurnaghan had a — before 
the Real Property Section and also acted 
as Secretary for the Section. Miss Helen 
Loomis accompanied Miss McGurnaghan. 

Roy Cliborn has quit the Court Report- 
ing job he had with Judge E. Bennett. He 
is now in the practice with Pleator Platt at 
Junction City. Some one said he was going 
to town. Speaks well for the education he 
received at the hands of Judge Ed Bennett. 

George Teeple of Mankato, is an aviator 
in his own right. Not only does he know 
what keeps a plane in the air, but what 
keeps ones stomach down when he banks 
the thing for a turn. He drove up in front 
of Bob Turner’s hotel one morning in a 
car, said he wanted me to see Mankato 
from the air. All I saw was a prop about 
the size of a yard stick spinning around 
about six inches from my face. I thought 

ess White was not very enthusiastic about 

ing a passenger — now I know why. It 

just scared the wadden out of me. For 
George, he knows his flying. 

Lloyd Miller, late of points west, has 
been put in Wichita handling legal work 
for the Air Forces. I know this gripes 
Lloyd, no end, but some one must do it. 

Bill Ward of Wichita I saw on the 
street one day not long ago. Some one told 
me Bill had been over with the Sky Borne 
Troops, home now on leave, but expects 
to go back in a replacement unit. Bill 
ranks a Major and has gained 50 pounds. 

Bill Tinker got himself out of the Navy 
on account of asthma. Seems Bill can’t 
take salt air. He is back in the Porter, 
McDonald, Wallace office at Wichita. 

Lee Meador is back in the County 
Attorney's office at Wichita after two 
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ne in the Army. I didn’t learn what 
rought Lee back. 
John Gerrity of Wichita is somewhere 


in Italy, the last any one heard. 


Paul Jorgenson of Wichita is on a 
Destroyer. It seems Paul has been on 
Atlantic convoy duty for some time, and 
went thru the submarine seige. The action 
was not only continuous, but very close at 
times. 

Roy Rogers is still with the Military 
Police at St. Louis, the last heard of. 

Paul Wunsch is the Republican Nominee 
for Senator from Kin, and Reno 
Counties. Senator Jones of Hutchinson did 
not run. 

George Barrett of Pratt, I understand, 
bought out the Orlie Underwood office at 
Greensberg. He spends one day a week at 
that office. 

Harry Lanning spent one day recentl 
in Topeka, pone: 2 ove from Senece. ‘ 

Bert Cole of Holton has Judge Bender 
in his office. I understand Colie expects 
to keep the office running. 

Jim McDermott of Winfield suffered a 
stroke one Sunday morning in Church, 
collapsed, never regained consciousness, 
afterwards died on Tuesday following. 
Dick, a major with the Army in Italy could 
not get back for the funeral, and Martin 
in the Hawaiian Islands, got leave and flew 
home, arriving after the funeral. Jim 
McDermott, one of the lawyers of the old 
school, now departed. 

Dick Woodward of El Dorado pulled 
one, a good one I thought. I asked him 
how the campaign was coming. He 
answered me thusly, “He didn’t know he 
hadn’t looked at his hole card yet.” 

I asked Grover Dunn of Arkansas City 
what he planned to do that might be 
outstanding when he went back to Topeka 
in January. Grover being a member of the 
house from Cowley. He answered saying, 
he was going to join the younger bunch 
and let the older bunch “woo” him. 

Merle Loughridge of Garnett would like 
to buy, if he can, volumes 10, 11, 12 of the 
Kansas State Bar Journal, along with 
number 2 of volume 2. Someone having 
—. please write him. 

saw Dick Bird on the street in Wichita. 
Dick said he came back to vote, and to 
see old friends. It was nice to see him 
again. He said Dick Jr. was still in the 
lumber business. 
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Howard Fleeson has a new office all 
dolled up and painted pretty. I asked 
Howard what the color was — he told me, 
but I don’t remember. 

Paul Kitch and George Powers were 
Topeka visitors during the later of 
September, having come up from Wichita 
to attend the Supreme Court. 

Don Allen and his wife were on the 
train with me from Wichita to Kansas 
City, they went on to Chicago and Min- 
neapolis for a trip. I hope they enjoyed 
the vacation and had a good time. It was 
nice to have had their company to Kansas 


City. 
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I saw Charlie Rooney a pos in 
Topeka, he now rates a Captain an 
to take some sort of perm that qualifies 
him to handle French ims, this of 
course, all has to be done in France. He 
may be’ an expert on International Govern- 
ment before he back, who knows. 


Bill Wertz of Wichita was in To 
one evening recently, wearing the silver: 
leaf of Lt. Col. Bill was very much inter- 
ested in all things in Kansas, and asked 
many questions of Judge Jay Parker and 
myself as we ate dinner at the Jayhawk. 


RECENT ADDITIONS TO THE STATE LIBRARY 


Beckwith, Edmund R. and others. Lawful 
action of state military forces. Random 
House, 1944. 

Bowen, Catherine D. Yankee from Olympus. 
Justice Holmes and his family. Little, 
Brown & Co., 1944. 

Corwin, Edward S. The constitution and 
world organization. Princeton Univ. Press, 
1944, 

Cosulich, Gilbert. Juvenile court laws of the 
United States. 2d ed. National Probation 
Assn., 1939. 


Federal Code Annotated. 16 v. Bobbs-Merrill 
Co., Pocket supplements to date. 


de Funiak, William Q. Community property. 
2v. Callaghan & Co., 1943. 


Glenn, Garrard. The army and the law. Rev. 
and enl. by A. A. Schiller. Columbia Univ. 
Press, 1943, 


Horovitz, Samuel B. Injury and death under 
workmen’s compensation laws. Wright & 
Potter Print. Co., 1944. 


Inter-American Bar Association. Organization 
of the Association and proceedings of the 
first conference. Lord Baltimore Press, 1943. 


Knox, John C. Order in the court. Scribner's 
Sons, 1943. 

Magnusson, Leifur. Workmen’s compensation 
for public employees. Public Administration 
Service, 1944. 

O'Rourke, V. A. and Campbell, D. W. Con- 
stitution-making in a democracy. Johns Hop- 
kins Press, 1943. 


Powell, Arthur G. I can go home again. Univ. 
of North Carolina Press, 1943. 


Rhyne, Charles S. Airports and the courts. 
National Institute of Municipal Law Offi- 
cers, 1944, 

Ruskowski, C. W. The constitutional gov- 
ernor. Bruce-Humphries, 1943. 

Virginia Code of 1942. Michie Co., 1942. 


Waite, J. B. The prevention of repeated 
crime. Univ. of Michigan Press, 1943. 


(Books may be borrowed from the Library for limited periods of time.) 





The JOURNAL 











FIRESIDE CHATS 


Conducted by 
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BEATITUDES OF BENCH AND BAR 


Excerpts from an address prepared last May, 
while still on the bench for the Central Kansas 
Bar Association but not delivered at that time. 


* 


Napoleon once said, “There are only two 
powers in the world, the sword and the intellect, 
and in the long run the sword is always beaten 
by the intellect.” 


One day the Man of Galilee, taking his 
chosen disciples with him, went up on a hill 
and there taught those beatitudes and woes 
which have done infinitely more for the world 
than Napoleon’s sword. 

* 

Without in any way using a holy subject 
for base motive, let me suggest some beatitudes 
for bench and bar and woes therewith. 


* 


A. Blessed are those who love learning more 
than riches for they shall be respected by their 
fellow lawyers and clients. 

How often have you heard it said that a law- 
yer should seldom if ever hope to obtain riches 
from the practice of his profession. Judge Dillon 
in addressing our class in law school once told 
us in substance: “Boys you are taking a hard 
course in life. It means long, tedious work 
with much burning of electricity and poor return. 
Perhaps for years you will wonder where the 
next suit of clothes or even the next meal 
is coming from. But don’t lose heart for if 
you live with your books, some day a client 
will come in who can use the knowledge you 
have, and then his friends will come, and you 
will have the satisfaction of success even if you 
don’t attain to wealth.” 

w 


B. Blessed are those who do anger at one 


another but lose not their friendship, for theirs 
is a happy life. 

You have listened to your brother lawyers 
engage in heated and angry words across the 
counsel table. It’s good, we are told, to blow 
off steam. The good part is the blowing off, if 
the steam all escapes, but woe to that man, be 
he lawyer or judge, who retains a goodly pat 
of the heat in his own system and allows it to 
simmer and multiply for eventually he shall 
destroy the very joys of his life. Once a judge 
in our district found a friend guilty of con 
tempt in open court. The judge was burning 
fiercely within, so fiercely that he pulled up 
suddenly and postponed the sentence until his 
anger had subsided. At a later time he was calm 
and fair, considerate of the offender's situation. 
The judge’s sentence was just, as befitted both 
the judge and the prisoner, and neither was 
particularly hurt. The dignity of the court was 


upheld. " 


C. Blessed, thrice blessed, is the lawyer with 


a well prepared case. He rewards a client, 
earns his fee and pleases the judge. 


* 


D. Blessed are they with a clear vision and 
a thoughtful mentality, for they shall see the 
breaking light of a new day. 

There are those who are looking through 4 
dark glass in these hours of travail and expec: 
ancy as we watch daily for the casualty reports, 
fearful that the name of a dear one may appeat 
on the radio or in the press dispatches. They 
say that the war will destroy everything. That 
it will not be worth living. That debts will 
break our backs. That there will not be any 
law business. That darkness will encloud the 
whole world. 

Let us not be so disturbed. In days past 
thousands have deserted their homes, have gont 
into the fields and upon the hills waiting for 
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the world to end only to return ignominiously 
to the routine labor of life. The day they hoped 
for may come, but if they had read ‘intelligently 
they would have known that no man would 
know the hour for which they were looking. 
There is a mew day ahead. First the war 
must be won and at a costly sacrifice of men, 
material and means. There will be happy days, 
profitable days, sunshiny days after this war. 
Have you so soon forgotten the last war and 
the great upsurge of business, with fifteen years 
of the most profitable law practice we ever 
had in America? All our great enterprises, all 
our hundreds of thousands of little businesses 
must be returned to the practices of peace. Our 
doors are going to be crowded with those who 
are in need of advice and direction as to how to 
restore these enterprises to normal and produc- 
tive existence. That will be our day. But woe 
to that one of us who is not prepared and 
ready with his light of knowledge and ability 
trimmed and ready for burning for he shall be 
rejected and the bridegroom of opportunity will 
pass on accompanied by those who had their 
lamps ready. Can you envision those millions 
of boys and girls returning? Truly some will 
be sick and wounded and helpless, but there 
will be an unparalleled demand for homes, 
which means contracts, abstracts and deeds, con- 
tracts for building, difficulties to iron out in 
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office or court, marriages, yes even divorces and 
lovely fees. Municipalities will be selling bonds 
for improvements, and the examiner of bond 
issues will flourish. Factories will be starting, 
new oil discoveries will be made. In fact, the 
world will begin where it left off, but with a 
renewed and redoubled vigor. A dream, a vision 
of the morning breaking light? Yes, if you 
want to call it so, but unless your memory is 
very dull or you are very young, you surely must 
recall the difficulty we had in getting offices, in 
looking after the volume of business, and the 
millions of new homes that were needed after 
the war to end wars in 1917-18. 


* 


E. Blessed is the lawyer who can put a part 
of himself into his efforts to represent his client 
for thereby shall he earn a crown for service. 

As David Parker Reese puts it: 

“Give me the gift and power to be myself, 
myself alone, 

Nor praise, nor glory from the crowd to spur 
me on to gain a crown, 

But, let me be myself, myself alone. 

Let my best self assert Itself, and teach me 
not to frown.” 

b= 


That’s all now. More in the next issue of 
the Bar Journal. 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., 
REQUIRED BY THE ACT OF CONGRESS OF MARCH 8, 1983 


Of the Journal of the Bar Association of the State of Kansas, published Quarterly at Wichita, 
Kansas, for November 1, 1944 


STATE OF KANSAS, COUNTY OF SHAWNEE, CC: 


BEFORE 


Louise Anderson, Notary Public in and for the State and County aforesaid, 


ME, 
= ped appeared Beryl R. Johnson, who, having been duly sworn according to law, deposes 


THAT he is Secreta 
the State of Kansas, and 


-Treasurer of the owner of the Journal of the Bar Association of 
at the following is, to the best of his knowledge and belief, a true 


statement of the ownership and management of the aforesaid publication for the date shown 


in the above caption, 


red by the Act of August 24, 1912, em 


ed in Section 411 Postal 


Laws and Regulations printed on the reverse side of this form, to-wit 
1, That the names and addresses of the publisher and editor are: 


Publisher: The Bar Association of the State of Kansas, Wichita, Kansas. 
Editor; Franklin Corrick, State House, Topeka, Kansas, 
That the owner is the Bar Association of the State of Kansas, Wichita, Kansas, whose 


2, 
President, Everett E. Steerman, Empori 
Johnson, "Topeka. Kansas, sinineapies 


Kansas, and whose Secretary-Treasurer is Beryl R. 


8. That the known bondholders, mortgagees, and other security holders owing or holding 
one (1%) per cent or more of total amount of bonds, mortgages, or other securities, are: None. 


THE BAR ASSOCIATION OF THE STATE OF KANSAS, 


By BERYL R. JOHNSON, 
Secretary-Treasurer. 


Sworn to and subscribed before me this 12th day of October, 1944. 


My Commissi q 
(Sk ) on expires September 23, 1945. 


LOUISE ANDERSON, 
Notary Public. 
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for them from a 7 10 p.m. 


We'd like to ask a favor of you—for 
those in the camps. 

Whenever you can, give the service 
men and women first chance at Long 
Distance between 7 and 10 each 


night. They'll appreciate it a lof. 
SOUTHWESTERN BELL TELEPHONE base? 
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THE WORK MUST GO ON 


=» 


Yes, in law offices everywhere the work must go on.... 
for the proper functioning of the courts ....and the con- 
trol of stupendous wartime activity. 


The court history of each case must be checked, the inter- 
pretation by the state and federal courts investigated and 
the citation record completed. 


The legislative history of each statute must also be studied, 
its construction by the state and federal courts examined 
and every citation to every enactment must be explored. 


These are only some of the important phases for which 
Shepard's Citations is so indispensable. 


With Shepard simplicity, speed and flexibility, this vitally 
important work flows through on time—ready when need- 
ed—accurate—despite manpower shortage and inexperi- 
enced personnel. 


The seventy-one years of experience of this organization 
is at your service in effecting short-cuts to make working 
hours more productive. Without obligation send for your 
copy of “How to Use Shepard's Citations” 


= 


Shepard's Citations 
The Frank Shepard Company 
111 Eighth Avenue 
New York 11, N. Y. 


Copyright, 1944, by The Frank Shepard Company 














WH E R E Your Client contracted for 


the purchase of apple and 
WOULD | peach trees and grape roots 

to be delivered “this fall.” 

The nursery stock was deliv- 

LOOK FOR THE ered on November 22d. 

ANSWER 

What special conditions 

might affect the validity of 


such delivery within the 
meaning of the contract? 


Don’t spend hours looking for the answer when 
WORDS and PHRASES, Permanent Edition 


will give it to you in one minute. 


Ask to see sample pages of this marvelous search-work. 


WEST PUBLISHING CO. St. Paul 2, Minn. 
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FEATURE 
ATTRACTION! 


The Famous 


COFFEE 
SHOP 


WALTER SCHIMMEL 
Manager 
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The 
“Remember that time is money.” 


4 “Take away time and what is left 
of Time of England?” 


VICTOR HUGO 





“Lost, yesterday, somewhere be- 
tween sunrise and sunset, two 
golden hours, each set with 


Tins famitia per 
quotations are ale rn 
more applica- 
ble today than 
they were when 


written one hundred years ago. Life has euaiia up. 


An annotation, the A.L.R. kind, is the greatest timesaver 
in law office use today because of these features: 
.... The 4.4.8. Annotation exhausts the case law, 


uncovering those hard-to-find cases which round out 
and complete the subject. 


.... The A.2.R. Annotation, by reason of its style 
of factual presentation, saves the user the task of read- 
ing cases which do not apply, and affords the oppor- 
tunity of concentration on all the cases directly in point. 


.... The A.Z.B. Annotation is easy to find, either 
through its modern word index or its analytical digests. 
Investigate the timesaving possibilities of American 
Law Reports. [Full information will be furnished by 

either joint publisher. 
THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester 3, New York 


BANCROFT-WHITNEY COMPANY 
San Francisco 2, California 




















Get it over with. Get back home. Get a job. 
This is what our fighting men are thinking and 
talking about. 

First — victory. Next — nail down the peace. 
Then they want to throw off the rigid regimen- 
tation of military life — and not run into the 
same sort of regimentation back home. 

They want to set out for themselves, as Amer- 
icans always have . . . to use their own heads 
and hands in fashioning their own destiny. 

A job and an opportunity — in the American 
system of free enterprise. This is the post-war 
plan of men in uniform. 

Government can’t be expected to carry out 
these plans. It’s up to every one of us at home 
to see that they’re fulfilled — eleven million times. 
We will do our part. 

Don’t waste electricity just because it isn’t rationed! 

















INSTALL INSULATION — 
STORM DOORS — CALKING, 
WEATHER STRIPPING, ETG. 


Cold weather always arrives at 
its appointed time. Right now is 
the time to prepare for it. You can 
save precious fuel and the entire 
family will be more comfortable 
if you will install insulation, storm 
doors and windows—using calk- 
ing—weather stripping, etc. 


A lot of fuel will be needed in our 
war industries again this winter, 
so save on your own fuel require- 
ments by getting ready for winter 
now. 


THE GAS SERVICE CO. 
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ADVERTISING 








Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


TB ATLAS mony nore 


Barney L. Allis, President Frank L. Ripple, Manager 
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ARROW SHIRTS 


ye HE Place To Go For The 
4 Brands You Know! 


KNOX HATS 


AY 


CLOTHING COMPANY 
TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 





Speaking of Teust5... 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested Capital Over $700,000.00 


THE CENTRAL TRUST COMPANY 
Affiliated with The Central National Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trust Officer 











TOPEKA KANSAS im MZ menses. Is Always Out! 


You a real welcome and friendlin 
atthe eJaybawis Topeka’ je actent ead tates ee 


© 300 Modern attracti © Conveni 
S00 Metene atmective n dont, Easy to Gad 


° ic Sos Conditioned E Coftcs ® Reasonable, moderate rates 


e if lete Banquet and Ball 
° Games and Theatre in oom 9 belies. — Roof 
mnection ca 


Hore. JAY HAWK TOPEKA 
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